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HOMER S. CUMMINGS ET AL. VS. RICHARD M. ISENBERG 1 
Supreme Court of the District of Columbia 
No. 57083. In Equity j 

Richard M. Isexberg, plaintiff 

’ i 

vs. 

Urey Woodson, as Alien Property Custodian, and W A. Julian, 
as Treasurer of the United States, defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of tin} District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, alnd proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 Bill of complaint j 

Filed April 27, 1934 j 

i 

In the Supreme Court of the District of Columbia 

I 

Equity No. 57083 j 

Richard M. Isexberg, plaintiff 

v. | 

Urey Woodson, as Alien Property' Custodian, and W. A. Julian, 
as Treasurer of the United States, defendants 

Comes Now the plaintiff by his attorney in fact, Reuben D. Silli- 
man, and for cause of action herein states: 

1. That plaintiff is a citizen of the United States (residing at 
Tessin, in Mecklenburg, Germany, and brings this suit |in his own 
right. 

2. That Urey Woodson, defendant herein, is the duly! appointed 
and qualified Alien Property Custodian of the United States, now 
residing in the City of Washington, District of Columbia, and is 
sued in his official capacity; that defendant W. A. Julian is the 
duly appointed and qualified Treasurer of the United States, now 
residing in the City of Washington, District of Columbia, and is 
sued in his official capacity. 

3. That plaintiff is the son of the late Paul I sen berg and Beta 
Isenberg, his wife, formerly residing at Lihue, Kauai, one of the 
Hawaiian Islands, and was bom at Uremen, Germany, ojn the 25th 
day of June 1880 during a temporary visit of his said iparents to 
Germany; that plaintiff's father, Paul Isenberg, died on the 16th 
day of January, 1903, in Germany during a temporary visit on 
vacation from the Hawaiian Islands, where he had his permanent 
residence, leaving nearly all of his property in the Hawaiian Islands; 

that upon the death of his father the plaintiff herein became 

2 entitled to and vested with his distributive share of His father’s 
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estate as one of the children named in his father’s will as de¬ 
visee; that the plaintiff’s property so derived from his father was left 
in the Hawaiian Islands and was there located at the beginning of 
the war between the United States and Germany. 

4. That plaintiff was educated in Germany because the schools of 
Hawaii were inadequate for the purpose and that thereafter he 
returned to Hawaii and during the years 1903 to 1905. and the years 
1907 and 1908 he was employed by H. Hackfeld & Company, of 
Honolulu. Hawaii, and by certain sugar plantations. 

5. That in 1918. the money, and other property belonging to plain¬ 
tiff and located in the Territory of Hawaii, as aforesaid, was 
demanded and seized by the then Alien Property Custodian of the 
United States: that said Alien Property Custodian thereafter took 
possession of the money and other property of this plaintiff and 
transferred the same to the City of Washington. District of Colum¬ 
bia: that thereafter the sum of $10,000.00 was returned to plaintiff 
pursuant to the Act of March 4. 1923. known as the Winslow Act; 
that subsequently and pursuant to the terms of the Settlement of 
War Claims Act of March 10, 1928, there was returned by the 
Alien Property Custodian to plaintiff eighty per cent of the balance 
of his seized property, leaving still in the possession of the Alien 
Property Custodian and/or the Treasurer of the United States up¬ 
wards of $07,000.00. together with accumulated income thereon, the 
exact amount thereof being unknown to this plaintiff, but known to 
and within the knowledge of defendants herein. 

0. That Paul Isenberg, father of this plaintiff, was a distin¬ 
guished citizen of Hawaii, a member of the House of Nobles and the 
Senate of Hawaii, and became a citizen of the United States of 


3 America pursuant to the terms of the Act organizing the Ter¬ 
ritory of Hawaii passed by the Congress of the United States 
and approved on April 30, 1900. 

7. That the property belonging to plaintiff’s mother. Beta Isen¬ 
berg, was also seized and taken possession of by the Alien Prop¬ 
erty Custodian and was afterwards returned to her in full pursuant 
to the decree of the Supreme Court of the District of Columbia in 
the case of Isenberg v. Sutherland, et ah. Equity No. 43974, wherein 
said Court decreed plaintiff’s mother. Beta Isenberg, to be an Amer¬ 
ican citizen: and the properties of the plaintiff's three sisters, Mrs. 
Clara Sielcken Schwarz, Julie Barckhausen Kescke and Paula Volk- 
mann, the latter being born in Bremen, Germany, three years after 
plaintiff’s birth, and also the property of plaintiff s brother. J. C. 
Isenberg, who was ten years older than this plaintiff, all of which 
properties were derived from the will of their father and similarly 
left in Hawaii and seized by the Alien Property Custodian, have 

been fully returned bv executive orders of the President of the 
« % 

United States. 

8. That, by reason of his being born to parents of Hawaiian citi¬ 
zenship, plaintiff became at the time of his birth a citizen of Hawaii 
and thereafter became a citizen of the United States of America by 
virtue of the Act approved April 30, 1900, whereby all citizens of 
Hawaii became citizens of the United States: that plaintiff has 
never renounced his Hawaiian or American citizenship, and has 
never become a citizen of Germany by naturalization or otherwise 
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i 

and has never been naturalized in any country; that plaintiff was 
and at all times has been loyal to the United States and that the 
only service rendered by plaintiff during the late war was as a 
member of the Red Cross, where he served the injured of all nation¬ 
alities equally without regard to their nationality. 

4 Wherefore, plaintiff prays: 

(1) That a writ of subpoena be issued by tliis Court di¬ 
rected to the defendants requiring them to answer this bill of 
complaint. 

(2) That defendants be required to account for the balance of 
plaintiff's property seized and now held by the defendants, together 
with all accumulated interest, income or accretions thereto; 

(3) That an order and decree be made and entered blv this Court 
requiring the defendants* the Alien Property Custodian and the 
Treasurer of the United States, to pay, assign, transfer] and deliver 
all said moneys, interest, income and accretions to thisj plaintiff or 
his duly authorized attorney; 

(4) And for such other and further relief as to th<^ Court may 

seem just and proper. j 

Richard M. IseNeerg, 

Bv Reuben D. Silliman. 

%/ j / 

Attorney in Fact. 

Geo. W. Hctt, 

Solicitor and Attorney for Plaintiff. \ 


City of Washington, 

District of Columbia , ss: 

Reuben D. Silliman, being first duly sworn, says that he is the 
attorney in fact for the plaintiff named in the foregoing bill of 
complaint, that he has read the same and knows the contents thereof 
and that the allegations therein contained are true to th$ best of his 
knowledge and belief. 

Reuben D. 

Subscribed and sworn to before me this 2G d4y of April 
5 1934. 

[seal] Verna M. Norfolk. 

Notary Public in and for the District of Columbia. 

My commission expires on the 1 day of May 1938. 

Defendants' defense in 'point of law and answer 



Filed May 22, 1934 

sic 4c sk 4 ie sk *k 4c 

4* *7* *1* *T* *r | •7 m 

j 

Now come the defendants, Urey Woodson, as Aliei^ Property 
Custodian, and W. A. Julian, as Treasurer of the United States, 
and for defense in point of law to the bill of complainj:, say: 

I. That the plaintiff has not stated sufficient facts to constitute a 
cause of action. 

II. That the plaintiff has not stated sufficient facts to constitute a 
cause of action within the jurisdiction of this Court undef Section 9 
of the Trading With the Enemy Act, as amended. 
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III. That the bill of complaint discloses on its face that the plain¬ 
tiff has no cause of action. 

And, not waiving* their said defense in point of law. the defend¬ 
ants answer the bill of complaint and say: 

1. The defendants deny that the plaintiff is a citizen of the United 
States, but admit that he resides at Tessin, in Mecklenburg, Germany. 

2. The defendants admit the averments of paragraph two. 

3. The defendants admit that the plaintiff is the son of the 

late Paul I sen berg and Beta Isenberg. formerly residing at 

6 Lihue. Kauai, one of the Hawaiian Islands, and was born 
at Bremen. Germany, on June 25, 1880: but they have no 

knowledge that his parents were then on a temporary trip to 
Germany, and demand strict proof thereof; the defendants admit 
that the plaintiff's father died in Germany in 1903. but they have 
no knowledge that his permanent residence was then in Hawaii, 
or whether he was then on a temporary visit to Germany, nor of 
the other facts alleged in the third paragraph, and they demand 
strict proof thereof. 

4. The defendants have no knowledge of the facts alleged in 
paragraph four, and demand strict proof thereof. 

5. The defendants admit that certain money and other property 
located in the Territory of Hawaii and belonging to the plaintiff 
was seized in 1918 by the then Alien Property Custodian, and that 
said money and property was transferred in possession or control 
to the Citv of Washington. District of Columbia; that thereafter 
the sum of $10,900 was returned to the plaintiff* pursuant to the 
Winslow Act: that subsequently, under the provisions of the Set¬ 
tlement of War Claims Act. there was returned to the plaintiff 
80% of the balance thereof, leaving an amount to which the plain¬ 
tiff consented to the postponement of the return and investment 
thereof, as more fully set out in paragraph nine hereof, of approxi¬ 
mately $07,000.00, minus administration expenses. 

6. The defendants have no knowledge of the facts averred in 
paragraph >ix, and demand strict proof thereof. 

7. The averments of paragraph 7 of the bill of complaint being 
argumentative and immaterial, the defendants neither admit nor 
deny them. 

8. The defendants deny that the plaintiff is or ever was a citizen 

of the United States; but. in the alternative, the defendants 

7 aver that: if the plaintiff ever was a citizen of the United 
States, he lost his citizenship prior to the seizure of his 

property through continued residence in a foreign State, and was 
an enemv within the meaning of the Trading With the Enemy 
Act at the time of said seizure. The defendants have no knowledge 
of the other facts averred in paragraph eight and demand strict 
proof thereof. 

9. Further answering, the defendants aver that, in order to secure 
the return of his property under the Settlement of War Claims Act 
the plaintiff executed and filed with the Alien Property Custodian, 
as part of his claim therefor, his written consent, under Section 
9 (m) of the Trading With the Enemy Act as amended, to the post¬ 
ponement of the return and the investment of 20% thereof in ac¬ 
cordance with Section 25 of the Trading With the Enemv Act. as 
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amended by the Settlement of War Claims Act; that pursuant to 
said written consent, 80% of the plaintiff's property, minus adminis¬ 
trative expenses and proper charges, was returned to him, as alleged 
in paragraph 5 of the bill of complaint, by an allowance! of the Alien 
Property Custodian under date of February 14, 1929; tlujit thereafter, 
on October 1, 1930, the Alien Property Custodian was} directed by 
the Secretary of the Treasury, by request pursuant to Section 25 (a) 
(2) of the Trading With the Enemy Act. as amended, ^o invest the 
remaining 20% of the property, which 20% amounted to $61,620.18, 
in accordance with said provision of the act: that said 20% was ac¬ 
cordingly invested by the Alien Property Custodian as directed; 
and. upon information and belief, the defendants aver tiliat the Sec¬ 
retary of the Treasury thereupon deposited the said sum fc>f $61,620.18 
in the German Special Deposit Account in accordance with the provi¬ 
sions of Section 4 (a) and (b) (1) of the Settlement of (War Claims 
Act, which said sum so deposited by the Secretary of the Treasury 
now constitutes the money or property for which| an account- 
8 ing is asked in the bill of complaint. 

Wherefore, the defendants pray that the bill cjf complaint 
be dismissed. 

Geo. C. Sweeney, | 

Assistant Attorney Geyercd. 


Leslie C. Garnettj 
United States Attorney, 

J. J. Greknleaf, 

Special Assistant to the Attorney General , 

Harry LeRoy Jone^, 

Attorney. Department of Justice, 

Attorneys for the Defendants. 

City of Washington, 

District of Columbia, ss: 

Harry Le Roy Jones, being first duly sworn, says that he is an 
attorney in the Department of Justice and is in charge of the de¬ 
fense of the claim set forth in the bill of complaint herein; that he 
has prepared the defendants’ defense in point of law ijnd answer, 
knows the contents thereof, and that the allegations therein con¬ 
tained are true to the best of his knowledge and belief. 

Harry Le Roy Jones. 

Subscribed and sworn to before me this 22nd day of ^lay 1934. 

[seal] John R. Wright, 

Notary Public in and for the District of CfolumJbia. 

My commission expires on the 1st day of March 1937. 


9 Order of substitution 

Filed August 23, 1934 | 

* * * * -f * * 

This case coming on to be heard on motion to substitute parties 
defendant, and it appearing to the court that, by executive order 
No. 6694, dated May 1. 1934, and effective on and after July 1, 
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1934, the President of the United States abolished the office of the 
Alien Property Custodian and transferred the authority, rights, 
privileges, powers, and duties theretofore conferred and imposed 
on the Alien Property Custodian by law and/or executive order 
to the Department of Justice, to be administered under the super¬ 
vision of the Attorney General; and provided therein that all the 
funds, securities,! chose in action, real estate, patents, trade-marks, 
copyrights, and all other property of whatsoever kind to which the 
Alien Property Custodian had title, possession or control be trans¬ 
ferred to the Attorney General to l>e administered and disposed of 
by him as required by law; and it appearing to the court that the 
plaintiff herein is asserting a right, title, and interest in and to 
certain funds or property alleged to be in the possession of the 
Alien Property Custodian, and in order that the plaintiff's rights 
and claims mav be judicially determined it becomes necessary to 
substitute Homer S. Cummings, Attorney General of the United 
States, for and in the place of said Urey Woodson as party defend¬ 
ant herein, and the court being fully advised in the premises, it is 
this 22nd day of August 1934 ordered adjudged and decreed that 
Homer S. Cummings, Attorney General of the United States, be and 
he hereby is substituted for and in the place of Urey Woodson 
as defendant in this suit. 

Joseph W. Cox. 

J ustice. 

Consent is hereby given to the entry of the foregoing order. 

George C. Sweeney. 

Assistant Attorney General. 

Attorney for Defendants. 

H. L. J. 


10 Motion to dismiss 

Filed October 15, 1934 

* sje jfc * * * s*e 

Now come the defendants, Homer S. Cummings, as Attorney Gen¬ 
eral of the United States and successor in interest to Urey Woodson, 
as Alien Property Custodian, and W. A. Julian, as Treasurer of 
the United States, and move this honorable Court to dismiss the 
bill of complaint upon the following grounds: 

I. The bill of complaint discloses on its face that the plaintiff 
is entitled to no relief as he has already received from the prede¬ 
cessors in interest of the defendants the 80G of his seized property 
to which he. as a German enemy, is entitled under Section 9 (b) (14) 
of the Trading With the Enemy Act as amended by the Settlement 
of War Claims Act of 1928. for 

(1) It appears from the face of the complaint that the plaintiff 
was not, at the time of the seizure of his property, nor is he now, 
an American citizen: 

(2) It appears from the face of the complaint that even if the 
plaintiff ever became an American citizen as averred in paragraph 8 
thereof he lost said citizenship by expatriation and is precluded 
from maintaining his suit by reason of Section 21 of the Trading 
With the Enemy Act as amended; 
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(3) It appears from the face of the complaint that) even if the 
plaintiff became an American citizen as averred in paragraph 8 
thereof and even if he did not lose said citizenship by expatriation 
he was “resident within the Territory of Germany” during the war 
and was and is an enemy within the meaning of Section 2 (a) of 
the Trading With the Enemy Act. 

11 ^ II. By Public Resolution 53, 73d Congress, amending the 

Settlement of War Claims Act of 1928 approved by the Presi¬ 
dent June 27,1934 (48 Stat. 851), the United States has withdrawn its 
consent to be sued and this Court now has no jurisdiction, to entertain 
the plaintiff’s bill. j 

Geo. C. Sweeney, | 

Assistant Attorney General, 

Leslie C. Garnett, 

United States . 1 ttorney , 

Harry LeRoy Jones, 

Attorney , 

Attorneys for the Defendants. 

j 

Motion to amend hill of complaint ! 

Filed November 15, 1934 


* 


Comes now the plaintiff herein and moves the Court for leave to 
amend the Bill of Complaint filed herein by striking out) paragraph 
six (G) thereof and substituting in place thereof the following: 

“6. That Paul Isenberg, father of this plaintiff, became|a citizen of 
the then Kingdom of Hawaii in 1874, and served as a mejnber of the 
House of Nobles of Hawaii from 1874 to 188G, and by election, under 
the Hawaiian Constitution of 1887, in 1890; that said Pahl Isenberg 
never relinquished his Hawaiian citizenship and remained citizen of 
Hawaii until after Hawaii was annexed to the United States, and he 
then became a citizen of the United States of America pursuant to 
the terms of the Act of Congress of April 30, 1900. organizing the 
Territory of Hawaii (31 Stat. 141), and retained said citizenship of 
Hawaii from a date prior to the birth of this plaintiff on June 
12 25, 1880. and remained a citizen of Hawaii until his death in 

1903. (See decision of this Court in Equity No. 43947, in Beta 
Isenberg against Hicks, et al.) That at the time the plaintiff became 
of age on June 25. 1901. and at all times thereafter, the plaintiff con¬ 
sidered himself and now considers himself to be a citizen of |the United 
States of America; that it was his intention at the time he became of 
age and continuously thereafter, until after his property w|as taken in 
custody by the Alien Projiertv Custodian as aforesaid, to gc) to Hawaii 
and associate himself in the business of H. Hackfeld and! Company, 
Limited, a Hawaiian Corporation, in which he and his family were 
largely interested; and plaintiff did go to Hawaii with thaf intention 
and purpose in 1903, as aforesaid, and thereafter and atj all times, 
until the seizure of his property aforesaid had it in mind to return 
again to Hawaii to reside. 

“That as a citizen of the United States of America, deriving his 
citizenship under the Act annexing Hawaii to the United States and 
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the Act organizing the Territory of Hawaii, plaintiff was clothed 
with full American citizenship equal to that of a native-born Ameri¬ 
can citizen, and the expatriation provisions of the Naturalization 
Acts of the United States did not and do not apply to plaintiff as 
such Hawaiian and American citizen.*’ 

Richard M. Isexberg, 

By Reuben D. Silliman, 

Attorney m fact. 

George W. Hott. 

Solicitor for Plaintiff. 

City of Washington. 

District of Columbia . ss: 

Reuben D. Silliman, being first duly sworn, says that he is the 
Attorney in fact for the plaintiff named in the Bill of Com- 

13 plaint filed herein; that he has read the foregoing allegations 
in the amendment thereof, and knows the contents thereof and 

that said allegations are true to the best of his information and belief. 

i Reuben I). Silliman. 

Subscribed and sworn to before me this 14th dav of November 
1934. 

[seal] 1 Laura A. Harman, 

Notary Public in and for the D. C. 

Order to amend complaint 
Filed November 22, 1934 

* ****** 

Plaintiff in the above entitled suit having filed a motion for per¬ 
mission to amendihis Bill of Complaint by striking out paragraph 
six thereof and substituting therefor a new paragraph six, set out 
in said motion, of which motion the defendants have been given 
due notice; and no objection having been filed by the defendants 
and the Court being fully advised in the premises, it is, this 22nd 
day of November 1934. 

Ordered, That the motion is granted and the plaintiff is permitted 
to amend his Bill of Complaint by substituting for paragraph six 
thereof the paragraph six set forth in said motion to amend, and the 
Bill of Complaint as so amended shall stand as the plaintiff’s Bill 
of Complaint herein. 

Alfred A. Wheat, 

Chief Justice. 

14 Stipulation submitting ca*e 

Filed November 27, 1934 

* ****** 

This cause having been fullv briefed and argued bv counsel for 
the parties, and an order having been entered sustaining the de¬ 
fendants’ motion to dismiss and tlie plaintiff having thereafter filed 
an amendment of the sixth paragraph of the Bill of Complaint, 
it is 
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Stipulated, by the parties hereto, by their respective attorneys, 
that the defendants’ defense in point o i law as filed herein on May 
22, 1934, and the defendants’ motion to dismiss as filed herein on 
October 15, 1934. be taken as applicable to the complaint as amended, 
except as it is further 

Stipulated that paragraph 1 of point I of said motion to dismiss 
be amended by adding thereto the following: 

“And it appears further from the face of the complaint as amended 
that the plaintiff was, at the time of the seizure of his property and 
he now is, a German national.” 

Otherwise said motion to dismiss, as filed, to apply to the complaint 
as amended, and it is further 

Stipulated that the case be and it is hereby re-submitted on the 
complaint as amended, the defendants’ defense in point! of law and 
motion to dismiss, as amended, with the memoranda of points and 
authorities heretofore filed by both parties. 

George C. Sweeney, 

Assistant Attorney General, 

Leslie 0. Garnett, 

United States Attorney, 

Harry LeRoy Jones, 

Chief Attorney, Alien Property Bureau . 

Attorneys far the Defendants. 
Geo. W.’Hott, 

Solicitor and Attorney for | Plaintiff . 
Reuben I). Silliman), 

Attorney in fact for \Plaintiff. 

15 Memorandum of court 

I 

Filed February 4, 1935 

****** * 

I conclude that the motion of the defendants to dismisjs plaintiff’s 
bill as amended should be denied, and I adopt as reasons for my 
conclusion the analysis of the law as found in the memorandum of 
Attorney General Jno. G. Sargent in the matter of the application 
of Paula Volkmann for Executive Allowance, a copy of which memo¬ 
randum I find in the files of this case. Said Paula Vollpnann was 
the sister of this claimant,'and her claim was in all respects similar 
to that of her brother Richard M. Isenberg, the plaintiff herein. 

F. Dickinson Letts, 

J us t ice. 

Decree overriding motion to dismiss amended hill 

Filed March 14, 1935 

****** * 

This cause coming on to be heard before me on the defendant’s 
motion to dismiss the amended bill of complaint filed herein, and 
the parties hereto being represented by their respective counsel, and 
after argument upon the questions raised by said motioh, and the 
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Court being fully advised in the premises, it is this 14th day of 
March 1935. 

Ordered, adjudged, and decreed that said motion to dismiss the 
amended bill of complaint be. and the same hereby is. overruled. 

F. Dickinson Letts. 

J notice. 


1C 


Decree denying petition for re-Itearing 
Filed October 15. 1935 


This case coming on to be heard before me on the defendants' 
petition for a rehearing of the motion to dismiss the amended bill 
of complaint filed herein, and the parties hereto being represented 
by their respective counsel, and after arguments upon the questions 
raised by said petition, and the court being fully advised in the 
premises, it is this 15th day of October 1935, 

Ordered, adjudged, and decreed that said petition for a rehearing 
of the motion to .dismiss the amended bill of complaint be. and the 
same is. hereby denied. 

F. Dickinson Letts, 

J art Ice. 

October 15. 1935. 

Service accepted. 

Harry LeRoy Jones. 

Attorney for Defendants. 


IT 


Motlc/n to amend anxtrer 
Filed October IS. 1935 


* 


Xow come the above-named defendants and move the Court for 
leave to amend their answer to the plaintiff's Amended Bill of Com¬ 
plaint by striking out paragraph No. 9 of said Answer, and sub¬ 
stituting therefor the following: 

9. And further answering the defendants aver: 

(a) That on April IT. 1928, the plaintiff, by his attorney in fact, 
filed under oath, pursuant to § 9 (b) 14 of the Trading with the 
Enemy Act, as amended, a written claim against the Alien Property 
Custodian for the, return to him of the balance of the assets in Trust 
Xo. 12.C38 less t\yenty per cent (20% ) thereof, in which he repre¬ 
sented that he was the owner thereof: that he was and had been since 
April 6. 1917. "resident and classed as a citizen of Germany": and in¬ 
corporated in said claim a specific written consent to § 9 (m) of the 
Trading with the Enemv Act, as amended, therebv authorizing the 
Alien Property Custodian to withhold from him because of his Ger¬ 
man citizenship status twenty per cent (20% ) of the balance of Trust 
Xo. 12.038. and to invest the retained twenty per cent (20%) in ac¬ 
cordance with the provisions of £ 25 of the Trading with the Enemy 
Act as amended. 

(b) That, the plaintiff having filed in accordance with § 9 (m) of 
the Trading with the Enemv Act, as amended, a written consent to 
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the postponement of the return of twenty per cent ^20%) of the 
balance of Trust Xo. 12.638, and to the investment tjhereof in ac¬ 
cordance with the provisions of § 25 of the Trading with the Enemy 
Act, as amended, on February 14, 1929, the plaintiff’^) 

§ 9 (b) 14 of the Trading with the Enemy Act 


claim under 
as amended, 


18 was allowed to him as one who, at the date of seizure, was a citi 
zen or subject of Germany and who was as of 'February 14, 

1929, an exclusive citizen or subject of Germany, andi subsequently 
$246,480.72. eighty per cent (80% ) of the balance of Trijst Xo. 12,638, 
minus proper charges, were paid to said plaintiff ojr authorized 
representative. 

(c) That on October 1. 1930, the Secretary of the. Treasury of the 
United States, having formally requested, as authorized bv § 25 (a) 
of the Trading with the Enemy Act, as amended, the Alien Property 
Custodian to invest monies retained by him pursuant to § 9 (m) 
of said Act, as amended, in participating certificates issued by the 
Secretary of the Treasury of the United States in accordance with 
§ 25 of said Act, as amended, against the German Special Deposit 
Account created by 8 4 of the Settlement of War Claims Act of 
1928, the Alien Property Custodian relying upon the jwritten con¬ 
sent and authorization of this plaintiff and of other German claim¬ 
ants to § 9 (m) of the Trading with the Enemy Act, |as amended, 
did, on or after October 1. 1930, invest in consonance with § 2'5 of 
the Trading with the Enemy Act, as amended, in one or more par¬ 
ticipating certificates issued" bv the Secretary of the Treasury of 
the United States against the German Special Deposit Account, and 
this investment by the Alien Property Custodian, consisted in part 
of the twenty per cent (20%) of Trust Xo. 12,638 td this reten¬ 
tion and investment of which this plaintiff had specifically con¬ 
sented. 

(d) That the Secretary of the Treasury pursuant to] § 4 of the 
Settlement of War Claims Act of 1928, did deposit tjiis October, 

1930, investment by the Alien Property Custodian, whi|ch included 
the twenty per cent (20%) of Trust Xo. 12,638, in |the German 

19 Special Deposit Account, and issued under § 25j (e) of the 
Trading with the Enemy Act as amended, to the Alien Prop¬ 
erty Custodian as non-negotiable evidence of his investjnent a cer¬ 
tain certificate or certificates of participation rights in the German 
Special Deposit Account, created and governed by the Settlement of 
War Claims Act of 1928. 

(e) That, as a holder of a participating certificate or| certificates 
in the German Special Deposit Account created by I 4 of the 
Settlement of War Claims Act of 1928, the Alien Property Cus¬ 
todian’s priorities of redemption are eighth, tenth, and pleventh in 
the scale of twelve. 

(f) That on January 6, 1933, the plaintiff representing that “now 
and since his birth, June 25, 1880, he has been a citizen!of Hawaii 
and the United States’' filed with the Alien Property (justodian a 
claim under § 9 of the Trading with the Enemy Act, as amended, 
for the return to him, together with interest and administrative 
expenses, of the twenty per cent (20%) of Trust Xo. 12J638, to the 
retention and investment (under §§ 9 (m) and 25 of the Trading with 
the Enemy Act, as amended) of which he had consented, ^ls a citizen 
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or subject of Germany, in connection with his claim under § 9 (b) 14 
of said Act, as amended, as a condition precedent to its allowance. 

(g) That the plaintiff’s claim of January 6, 1933, against the 
Alien Property Custodian for the return to him, as one who was 
upon the date of seizure and now is a citizen of the United States, 
of the twenty per cent (20%) of Trust No. 12,638, together with 
interest and administrative expenses, to the retention and investment 
in accordance with § 9 (m) of which he had previously consented 
as an exclusive German citizen, has not been allowed. 

20 (h) That the Attorney General as successor to the Alien 
Property Custodian has neither possession nor control, nor 

present means of obtaining possession or control; of the twenty per 
cent (20%) of Trust No. 12,638, which on or after October 1, 1930, 
was and now is invested pursuant to the plaintiff’s consent and £ 25 of 
the Trading with the Enemy Act, as amended, in the German Special 
Deposit Account which is administered in accordance with the 
Settlement of War Claims Act of 1928. 

(i) That the Treasurer of the United States has custody of the 
funds comprising the German Special Deposit Account, a fraction 
of which consist of the monies which the plaintiff by this action 
seeks to recover, the same being the twenty per cent (20%) of Trust 
No. 12.638 invested therein on or after October 1, 1930. by the Alien 
Property Custodian pursuant to the plaintiff’s written consent to the 
provisions of § 9 (m) and § 25 of the Trading with the Enemy 
Act as amended, but the disposition of the funds so invested in the 
German Special Deposit Account is controlled by the Settlement 
of War Claims Act of 1928. 

Angus D. MacLean, 

Assistant Attorney General. 

Leslie C. Garnett. 

United States Attorney. 

Harry LeRoy Jones, 

i Attorney , Department of Justice. 

Richard J. Connor. 

J. F. Me. 

Attorney , Department of Justice. 

J. Frank McLaughlin, 
Attorney , Department of Justice. 

21 City of Washington, 

District of Columbia, ss: 

J. Frank McLaughlin, being first duly sworn, says that he is an 
attorney in the Department of Justice and is in charge of the de¬ 
fense of the claijin set forth in the Bill of Complaint as amended 
herein; that he has prepared the amendments to the defendants’ 
Answer, knows the content thereof, and that the allegations therein 
contained are true to the best of his knowledge and belief. 

! J. Frank McLaughlin. 

Subscribed and sworn to before me this 18th day of October 1935. 

[seal] John R. Wright, 

Notary Public in and far the District of Columbia. 

My commission expires on the 1st day of March 1937. 
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Decree granting motion to amend answef 
Filed November 4, 1935 

******* 

Upon consideration of the motion of the Attorney General and 
Treasurer of the United States for leave to Amend their Answer, it 
is 

Ordered and decreed that this Motion be, and hereby 'is, granted. 

Jennings ^ailey, 

Justice. 

November 4th, 1935 

No Objection. 

Geo. W. Hott, 

Atty. for Plff. 

i 

22 Findings of fact and conclusions of l(fw 

Filed December 4, 1935 j 

******* 

This cause came on to be heard before me at this tferm, and the 
parties being represented by counsel and evidence produced and re¬ 
ceived, and the Court being fully advised in the premises, finds: 

FINDINGS OF FACT 

(1) That Richard M. Isenberg, the plaintiff herein, was at and 
prior to the time when, his property was seized in 1918 by the Alien 
Property Custodian of the United States, and is now, a citizen of 
the United States. 

(2) That the plaintiff is the son of the late Paul Isenberg, a native 
of the Kingdom of Hannover, which was then united j by personal 
union with England (Tr. 16, 127). The plaintiff’s said father left 
Hannover in 1857 for Hawaii and became domiciled at l[ihue, Kauai, 
Hawaii, in 1858 (Tr. 32), and retained his domicile aj: said Lihue 
until he died Jan. 16, 1903 (Tr. 12). By leaving Hannbver and es¬ 
tablishing a domicile at Lihue the plaintiff’s father lost his Hannover 
citizenship in 1858 (Tr. 126-128), and thereafter was without nation¬ 
ality until 1874 (Tr. 128). The plaintiff’s said father was natural¬ 
ized as a citizen of Hawaii January 21, 1874 (Tr. 13-16), and was 
appointed a noble of the Kingdom of Hawaii, a life Jippointment 
entitling him to a seat in the highest legislative body ofi Hawaii un¬ 
der the existing constitution (Tr. 18, 22), and he sat a|s a member 
of the House of Nobles of Hawaii in 1874, 1876, 1880,| 1882, 1884, 
18S6, and, by election, in 1890 (Ex. No. 3, Tr. Pages 19-20). 

(3) That the plaintiff’s father married plaintjff’s mother, 

23 Beta Isenberg, in Bremen, Germany, in 1869, that being the 
first time the plaintiff’s father had been in Germany since 

1857 (Tr. 33). After the said marriage in 1869, the plaintiff’s parents 
remained in Hawaii nine years, or until 1S78 (Tr. 33). 
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(4) The plaintiff's father and mother were citizens of Hawaii 
from 1874, and of the United States from June 14. 1900. until they 
deceased, the father in 1903. and the mother in 1932 (Tr. 150 et seq.). 

(5) The plaintiff was born during a temporary visit of his par¬ 
ents to Germany, at Bremen, on the 25th day of June 1880, at and 
prior to which time his parents were citizens of Hawaii. 

Bv the law of Germany, “The child of a foreigner remains a for- 
eigner. and the fact of birth in the country does not facilitate him 
in any wav in the subsequent acquisition of citizenship therein" (Tr. 
135)/ 

The outstanding authority on nationality matters in Germany 
prior to 1908 is the work of Dr. Wilhelm Calm on “The Acquisition 
and Loss of German Nationality” of June 1. 1870, Congressional 
Library, Volume J-X-3771, C-3. which states the law of Germany 
of 1870 to be that citizenship can only be acquired through descent, 
through legitimization, by marriage, and through naturalization 
(Tr. 134. 135; Ex. 4. Pages 9. 10). The plaintiff did not become a 
German citizen by reason of his birth in Germany (Tr. 130). 

(6) By the law of Hawaii in force when plaintiff was born, the 
Minister of the Interior was given the superintendence and direction 
of the naturalization of foreigners (Tr. 13). and in 1808 the Minis¬ 
ter of the Interior stated that. “In the judgment of His Majesty's 
Government no one acquires citizenship in this Kingdom unless he 

is born here, or born abroad of Hawaiian parents, either na- 
24 tive or naturalized, during their temporary absence from the 
Kingdom” i * * * (Tr. 23). The plaintiff became a 

native-born citizen of Hawaii at his birth. 

(7) That the plaintiff was educated in Germany for the purpose of 
preparing him to enter upon the business of sugar production in 
Hawaii which had been established there by his father (Tr. 24-25). 
He went to Hawaii in 1899. when he was nineteen years of age. and 
began practical contact with the growth and manufacture of sugar 
in Hawaii (Tr. 24). He remained there six months and returned to 
Germany to a sugar refinery in Holstein to learn sugar boiling and 
sugar chemistry (Tr. 25). He remained there six months (Tr. 35), 
and then went to the University of Berlin for a vear and a half to 
study chemistry apd agriculture in preparation for engaging in the 
sugar industry (Tr. 35). He next returned to Hawaii in April 1903 
(Tr. 35). and remained there two years, until about April 1905, 
working on ditch construction and all over the Pioneer Mill Com¬ 
pany's plantation on Maui (Tr. 20). and voted there in the general 
election of 1904 (Tr. 110). Leaving Hawaii in April 1905. he spent 
several months studying the sugar industry of Australia, New Zea¬ 
land. and India (Tr. 37). and. after some illnesses (Tr. 27). was 
married in Germany in September 1900. and then returned to Ha¬ 
waii, going first to the home in Lihue (Tr. 40). and then rented a 
house in Honolulu (Tr. 40) and bought some land there, intending 
to establish a home (Tr. 41). He was then financial head of the 
large Hawaiian sugar agency of H. Hackfield & Co., Ltd. (Tr. 2S) 
for two years, 1907-1909 (Tr. 38. 87), when his wife got sick (Tr. 28) 
and he had to leave. He went to Germany intending to return to 
Hawaii. After that he had several operations for appendicitis (Tr. 
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29) which, with family matters, detained him in Germany till the 
War bewail (Tr. 29, 11S). He always claimed to be an Ha- 

25 waiian-American and never a citizen of Germany (Tr. 86). He 
was not called for military service in Germany though of 

military age. and for the first six months stayed at hofme and took 
no part whatever in the War (Tr. 30). The pressure of public 
opinion then required him to do something and he bought an ambu¬ 
lance and assisted as a volunteer in Red Cross work. He never bore 
arms, never subscribed to any German bonds after the United States 
entered the War, did nothing to assist Germany in any way after 
the United States entered the War, only took military training as 
part of his University course and was never compelled 3r forced by 
the German Government to take military training of any kind (Tr. 
118-119). Such military training as he had was a courtesy extended 
by the German Government to foreigners (Tr. 119). r |"he plaintiff 
voted after 1918 in three local elections but none of ^hese things 
affected his citizenship under German law (Tr. 133-134). To become 
a German he would have to be naturalized (Tr. 133) and lie could 
not have been naturalized under German law during the Hawaiian 
transition period or intermedium from August 12, 1898, to June 14, 
1900 (Tr. 146-148). 

(8) That upon the death of his father, the plaintiff received a 
share of his father’s estate (Tr. 43, 63-64), and his Property, so 
derived from his father, was left by the plaintiff in Hawaii and was 
there at the beginning of the war between the United j States and 
Germany. Said property was seized in 1918 in Hawaii Ijy the Alien 
Property Custodian and was transferred to Washington 
session of the Alien Property Custodian and/or the T 
the United States. 

(9) That $61,620.18 remains in the possession or subject to the 
control of the defendants, or one of them, together with accumu¬ 
lated and accumulating interest thereon, and the [plaintiff is 

26 entitled to the return thereof and to payment of Administra¬ 
tion charges made by the defendants and their predecessors, 

the plaintiff being an American citizen and not a German as be¬ 
lieved by the defendants and their predecessors. 

(10) That tlie plaintiff became at birth a citizen of Hawaii, and, 
when the act organizing the territory of Hawaii was passed on April 
30, 1900. became, by virtue of its terms, on June 14. 1900, when the 
act became operative, a citizen of the United States and that the 
plaintiff has never renounced his Hawaiian or American citizenship, 
has never been naturalized or made a citizen of any othir country, 
has never taken an oath of alliegance to anv other country, and has 
always been loval to the United States and is now a citizen of the 
United States. 

(11) That the plaintiff’s sister, Paula Volkmann. was born in 
1883 in the same house in Bremen in which the plaintiff was born 
(Tr. 33), and her property has all been returned to her by executive 


to the pos- 
reasurer of 


allowance (Ex. 3), and the 20% of the plaintiff’s brot 


ler, J. C. 


Isenberg. has been returned to him (Tr. 172), and the 20% has been 
returned to William A. Pflueger by executive allowance of Presi¬ 
dent Roosevelt on an opinion of the defendant, Homer S. 0ummin<rs 
(Tr. 175). | 

61220—36-3 I 
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(12) That section 2 of the Act of March 2, 1907, relating to expa¬ 
triation and the presumption of the loss of citizenship by foreigners, 
naturalized by the ordinary process of naturalization, was not in¬ 
tended to apply to Hawaiians who were made citizens by special 
act of Congress (Opinion of Acting Justice Smith in Isenberg v. 
Hicks, Tr. 160-161). 

CONCLUSION OF LAW 

Wherefore, it is found, as a conclusion of law, that the plaintiff 
is entitled to the immediate payment and/or delivery of all of his 
remaining seized money and/or property which has not been here¬ 
tofore returned to him, together with interest, income, or 

27 other eariiings accruing thereon, and to all amounts deducted 
from such money and/or property, by the defendants or their 

predecessors in office, as administration charges, together with all 
interest accumulated thereon. 

i Alfred A. Wheat, 

Chief Justice. 

Service of the foregoing proposed findings of fact and conclu¬ 
sions of law is accepted this 3rd day of December 1935. 

Richard J. Connor, 
Attorney for Defendants. 

Decree 

Filed December 4, 1935 

* ****** 

This cause came on to be heard at this term; and thereupon, upon 
consideration thereof, it is this 4th day of December 1935, 

Adjudged, ordered, and decreed, that all of plaintiff’s money 
and/or property*, which has not heretofore been returned to him, 
together with all interest, income, or earnings accrued thereon, and 
that any amount deducted from such seized money and/or prop¬ 
erty by the defendants or their predecessors in office as administra- 
tion charges together with all interest accumulated thereon, be paid 
and/or delivered to plaintiff by the defendants. 

• Alfred A. Wheat, 

Chief Justice. 

28 Service of copy of this document acknowledged Nov. 22, 
1935. 

Richard J. Connor, 

J. F. McLaughlin, 

Attorneys for Defendants. 

Notice of appeal 
Filed December 24, 1935 

******* 

To Frank E. Cunningham, 

Clerk of the Supreme Court of the District of Columbia: 

Please take notice that the above named defendants, representing 
the United States, feeling aggrieved by the decree and order entered 
in the above-entitled matter on December 4, A. D. 1935, hereby 
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• i 

appeal from said decree and order to the Court of Appeals for 

the District of Columbia. T TTr ,, ! 

Jas. W. Morris, i 

Assistant Attorney General, 

Leslie C. Garnett, 

United States Attorney, 

Harry LeRoy Jones. 

Attorney , Department of Justice , 

, Richard J. Conn< 

Attorney , Department of Justice, 

Attorneys for the Defendants. 

Dated December 24, 1935. 

Praecipe for citation to issue j 

Filed December 24, 1935 j 

* * * * * * * 

To Frank E. Cunningham. 

Clerk of the Supreme Court of the District of Colunvbia: 

You will please issue citation, for service upon the abpve-named 
plaintiff, on the appeal to the Court of Appeals for the District of 
Columbia, this day filed in the office of the Clerk of tlje District 
Court for the District of Columbia. 

Dated this 24th day of December, A. D., 1935. 

Richard J. Connor, 
Attorney , Department of ^Justice. 

Citation I 

Issued December 24, 1935 J 

* * * * * * * 

The President of the United States of America | 

To Richard M. Isenberg. J 

Greeting: You are hereby cited and admonished to be ai^d appear 
at a Court of Appeals of the District of Columbia upon tlje docket¬ 
ing the cause therein, under and as directed by the Rule|s of said 
Court, pursuant to an Appeal noted in the Supreme Coulrt of the 
District of Columbia, on the 24" day of December 1935] wherein 
Homer S. Cummings, Attorney General, and W. A. Julian, treasurer 
of the United States, are Appellants, and you are Appellee, to show 
cause, if any there be, why the Decree rendered against the said 
Appellants, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of the 
Supreme Court of the District of Columbia, this 24" day of December, 
in the year of our Lord one thousand nine hundred and thirty-five. 

[seal] Frank E. Cunningham, 

j Clerk. 

By Harry M. Hull, j 

Assistant Clerk. 

Service of the above Citation accepted this 30th day of December 

193o ‘ George W. Hoitr, 

Attorney for Appellee. 
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30 marshal’s return 

Served copy of the within Citation on the within named Richard 
M. Isenberg By serving his attorney Geo. W. Hotte Esq. Personally 
12/30/35. John B. Colpoys, Marshal. By Harry C. Allen, 
Deputy K. 

Memorarid um 

December 24, 1935. 

Proposed Statement of Evidence—filed. 

Assignment of errors 
Filed January 27, 1936 

* * * * * * * 

Come now the defendants herein and file the following assignment 
of errors upon which they will rely upon appeal to the Court of 
Appeals for the District of Columbia. 

The Supreme Court of the District of Columbia erred: 

1. In overruling the defendants’ Motion to Dismiss the plaintiff’s 
Bill of Complaint, as amended, by its order entered March 14, 1935. 

2. In failing to find as a fact that the moneys sued for, constitut¬ 
ing the 20% of the property retained pursuant to the plaintiff’s con¬ 
sent under § 9 (m) of the Trading with the Enemy Act. were invested 
by the Alien Property Custodian as required by § 25 of the Trading 
with the Enemy Act and were transferred prior to the commence¬ 
ment of this suit to the Secretary of the Treasury for deposit in the 
German Special Deposit Account, and in finding that $61,620.18 
remains in the possession or subject to the control of the defendants. 

3. In holding that the plaintiff is not estopped from recovering 

the balance of his property by reason of his having consented 

31 to the retention and investment of said balance by the Alien 
Property! Custodian in accordance with § 25 of the Trading 

with the Enemv Act, as amended. 

4. In failing to hold that the court has no jurisdiction to enter¬ 
tain the plaintiff’s suit for moneys deposited by the Secretary of 
the Treasury in the German Special Dej>osit Account. 

5. In holding that the plaintiff became at birth in Germany a 
citizen of the Kingdom of Hawaii. 

6. In holding that the plaintiff was a citizen of the Republic of 
Hawaii on August 12. 1898, and became a citizen of the United 
States by virtue of the Hawaiian Organic Act of April 30, 1900. 

7. In holding that the plaintiff did not become a citizen of the Ger¬ 
man Empire by the naturalization of his parents as citizens of the 
Free City of Bremen and the German Empire on or about April 12. 
1899. and in holding that the plaintiff was ever other than a citizen 
of Germany. 

V 

8. In failing to hold that, even if the plaintiff ever became a cit¬ 
izen of the United States, he thereafter lost such citizenship by 
expatriation within the meaning of the Expatriation Act of March 
2. 1907. and § 21 of the Trading with the Enemy Act. 

9. In failing to hold that the plaintiff was an “enemy” within 
the meaning of the Trading with the Enemy Act at the time of the 
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seizure of his property by the Alien Property Custodian and in 
ordering a return of amounts deducted for administrative expenses. 

10. In failing to ascertain and specify in its decre^ the exact 
amount of money or property to be paid over or delivered to the 
plaintiff. I 

32 Wherefore, the defendants and appellants pray that the de¬ 
cree in said cause be reversed and the cause remaluded, with 
instructions to the Supreme Court of the District of Colombia as to 
further proceedings therein and for such other and further relief 
as may be just in the premises. 

Jas. W. Morris, 

Assistant Attorney General, 

Leslie C. Garnett, 

United States Attorney, 

Harry LeRoy Jones, | 

Attorney, Department of Justice , 
Richard J. Connor, 

Attorney , Department of Justice , 

Attorneys for the Appellants. 

Received copy of the within assignment of errors this 27th day 
of Januarv 1936. 

George W. Hott. 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia j 

Monday, February 3, 1936. 

I 7 

The Court resumes its sessions pursuant to adjournments, the 
Justices sitting in Equity, presiding. 

****** 

Come now the parties hereto by their respective attorneys of 
record, and thereupon, the plaintiff by his attorney presents to the 
Court his Statement of Evidence taken at the trial of this tjause, and 
prays that the same be signed and made of record, nunc jpro tunc, 
which is hereby accordingly done. 

Alfred A. Wheat, 

Chief justice. 


33 


Designation of record 

Filed Januarv 8,1936 

•/ / 


To Frank E. Cunningham, 

Clerk of the Supreme Court of the District of Colv/mbik: 

You will please incorporate in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia, in tpe above- 
entitled matter, the following: 

1. Bill of complaint, as amended. 

2. Defendants’ answer, as amended. 

3. Defendants’ motion to dismiss bill of complaint, as ^mended. 

4. Order of Mr. Justice Letts, dated March 14, 1935, oyerruling 
defendants’ motion to dismiss bill of complaint, as amended. 
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5. Findings of fact and conclusions of law bv Mr. Chief Justice 
Wheat. 

6. Decree and order entered pursuant to the conclusions of law. 

7. Defendants’ notice of appeal, together with citation with re¬ 
turn of service thereon. 

8. Defendants’ assignment of errors. 

9. Statement of the evidence and order settling same. 

10. Praecipe of appellants with admission of service. 

11. Clerk's certification. 

Dated this 8th day of January A. D. 1936. 

! JaS. W. Morris, 

i Assistant Attorney General. 

Leslie C. Garnett, 

i United States Attorney. 

i Harry LeRoy Jones, 

i Attorney, Department of Justice, 

Richard J. Connor, 

, Attorney, Department of Justice, 

Attorneys for Appellants. 

34 Due personal service of the within Praecipe, by copy, is 
herebv admitted this 8th dav of Januarv A. D. 1936. 

i George W. Hott, 

Attorney for Appellee. 

Appellee's designation of additional documents to be included in the 

record 


Filed January 13, 1936 

J 


To Frank E. Cunningham, 

Clerk of the Supreme Court of the District of Columbia: 

Please incorporate in the transcript of the record on appeal to the 
Court of Appeals of the District of Columbia in the above-entitled 
matter, the following documents in addition to those designated by 
the attorneys for appellants: 

1. Mr. Justice Letts’ memorandum on denying the motion to dis- 
miss the amended bill of complaint filed February 4, 1935. 

2. Mr. Justice Letts’ order overruling the defendants’ petition 
for a rehearing of the order denying the motion to dismiss the bill 
of complaint as amended, filed October 15, 1935. 

Together with a copy of this designation. 

Dated this 11th day of Januarv A. D. 1936. 

George W. Hott, 

i Attorney for Appellee. 

Service of a copy of the foregoing designation of the record is 
hereby admitted, this 11th day of Januarv A. D. 1936. 

Richard J. Connor, 
Attorney fot • Appellants. 

Amendments approved. 

Defendants. 

By Richard J. Connor. 
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35 

* 


Supplemental designation of record 

Filed March 11, 1936 
* * * * * 


* 


To Frank E. Cunningham, 

Clerk of the Supreme Court of the District of Colombia: 


You will please incorporate in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia, ip the above- 
entitled matter, the following additional material: 

1- a. Order granting plaintiff's motion to amend complaint. 

2- a. Order allowing defendants' motion to amend ahswer. 

2-b. Stipulation submitting case filed November 27, l|934. 

12. This supplemental designation of record. 

Dated this 11th day of March A. D. 1936. 


Jas. W. Morris, 

Assistant Attorney General. 
Harry LkRoy j ones, 
Attorney , Department of Justice. 
Richard J. Connor, 
Attorney , Department of Justice. 

Foregoing additions to the record on appeal is hereby approved. 

Geo. W. Hour, 
Attorney for Plaintiff. 

36 Supreme Court of the District of Columbia! 


United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Cpurt of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 35, both inclusive, to be a true and correct transcript 
of the record according to directions of counsel herein Hied, copies 
of which are made part of this transcript, in cause No. 57083 in 
Equity, wherein Richard M. Isenberg is Plaintiff and Frey Wood- 
son, as Alien Property Custodian et al. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of March 1936. 

Frank E. Cunningham, 

Clerk. 

By Chas. I). Offin, 

Assistant Clerk. 

[seal] 
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37 In the Supreme Court of the District of Columbia 

Equity No. 57083 

! Richard M. Isenberg. plaintiff 

v. 

Homer S. Cummings, et al., defendant 
Statement of evidence 

The following ! is a statement of the evidence, produced at the hear¬ 
ing of the above entitled cause before Mr. Chief Justice Wheat on 
November 18, 19. and 20. 1935*, deemed by the appellants necessary 
for the consideration of the errors assigned: 

Richard M. Isenberg. called as a witness in his own behalf, having 
been first duly sworn, testified as follows: 


DIRECT EXAMINATION 

My name is Richard M. Isenberg. I am the plaintiff in this case. 
I am the son of Paul and Beta Isenberg, and was born in Bremen, 
Germany, June 25, 1880. My father had a beautiful, large home at 
Lihue, lvauai, one of the Hawaiian Islands. Mv father and mother 

lived there all of their vears. Mv father died January 16. 1903; mv 

•/ %> %- / %/ 

mother died 1932. I was born in Bremen. Germanv, in a house that 
was rented by mV parents. My father held an official position in the 
Hawaiian Islands. 

In behalf of the plaintiff, there was read into the transcript of 
testimony, as evidence, the Naturalization Law obtaining in the 
Kingdom of Hawaii as of 1S74. the substance of which was that the 
Minister of the Interior had charge of the naturalization of 
3S foreigners: that naturalized persons took a specific oath to 
support the Constitution and Laws of the Hawaiian Islands, 
and bear true allegiance to the King; and that every foreigner so 
naturalized should be deemed the equivalent of a native of the Ha¬ 
waiian Islands, amenable to the laws of the Kingdom, and no longer 
amenable to his native sovereign while residing in the Kingdom of 
Hawaii, and that it was competent for the King to confer upon any 
alien resident abroad, or temporarily resident in the Kingdom, let¬ 
ters patent of denization, conferring upon such alien, without abju¬ 
ration of allegiance, all the rights, privileges, and immunities of a 
native. 

Plaintiff's Exhibit No. 1 was admitted into evidence and was in 
the words and figures as follows, to wit: 

Territory of Hawaii 

Board of Commissioners of Public Archives 

Honolulu 

Government of the Hawaiian Islands 

The undersigned, a native of Dransfeld, Hannover, Germany, lately 
residing in Lihue, Kauai—being duly sworn upon the Holy Evan- 




HOMER S. CUMMINGS ET AL. VS. RICHARD M. IsjENBERG 23 


gelists, upon his oath declares that he will support the Constitution 
and laws of the Hawaiian Islands, and bear true Allegiance to His 
Majesty Lunalilo, the King. 

Paul Isenberg. 

Subscribed and sworn to this 21st day of January, A. D. 1874, 
Before Me, 

CHAS. T. (jrULICK, 

Clxf. Clk\ Int. Dept. 

To Whom it May Concern : 

Greeting: I hereby certify the foregoing to be a fujl, true, accu¬ 
rate and correct copy of a document on file in the Archives of 
39 Hawaii—Done this Fourteenth day of Septembei\ A. D. 1934, 

at Honolulu, City and County of Honolulu, Territory of 
Hawaii. 

(Signed) Edmund H. |Hart, 

Assistant Librarian , Archives \>f Hawaii. 

(Seal of the Board of Archives, Territory of Hawaii,! 1905.) 

Plaintiff’s Exhibit No. 2 was admitted into evident and was in 
the words and figures as follows, to-wit: 

[seal] Lunalilo, 

By the Grace of God , of the Hawaiian Islands , King. 

To Paul I sex berg : 

Greeting: Know ye, that We, reposing special trust and confi¬ 
dence in your wisdom, integrity, and fidelity, have constituted and 
appointed you, and by these presents do hereby constitute and ap¬ 
point you a Noble of Our Kingdom, to faithfully discharge and 
perform all the duties pertaining to said Office, under| the Consti¬ 
tution and Laws of Our Kingdom. And all persons are hereby 
commanded to respect this your authority. 

In witness wherebv. We have hereunto set Our hand! and caused 
the Great Seal of the Kingdom to be affixed this Twefity-first day 
of January A. D. 1874, and in the Second year of Our |Reign. 

Lu[nalilo K. 

Bv the Kin <r m 

• 7 

The Minister of the Interior, 

Edwin O. Hall. ! 


Plaintiff's Exhibit No. 3 admitted into evidence, the substance of 
which is that the plaintiff's father, Paul Isenberg, was a member of 
the House of Nobles of Hawaii in 1874, 1876. 1878, 188(), 18S2 1884, 
1S86, and by election 1890. 

40 Plaintiff's Exhibit No. 4 admitted in evidenctj. This ex¬ 
hibit is a copy of the Executive Allowance dated November 13, 
1926, in the case of Paula Volkmann, the sister of the pljaintiff, who 
was born in 1883 in the same house in Bremen, where tihe plaintiff 
was born, allowing the return of her property, after finding that 
she is an American citizen. 

An objection to the admission of this exhibit was mad<p by the de¬ 
fendants on the ground of its immateriality and an exception noted. 

For the plaintiff there was read into the transcript o 
the substance of certain provisions of the Constitution 
the Kingdom of Hawaii, relative to the appointment b 


[ testimony 
of 1864 of 
y the King 

• 1 D 
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of Nobles, and the composition of the Legislative Assembly of the 
Kingdom. 

For the plaintiff there was read into the transcript of testimony a 
ruling of the Minister of the Interior of the Kingdom of Hawaii, 
in 1868, quoted in the opinion in the case of Wong Foong v. The 
United States. 69 Fed. (2), at pages 681 and 682. as follows: 

“In the judgment of His Majesty's government, no one acquires 
citizenship in this Kingdom unless he is born here, or born abroad 
of Hawaiian parents, either native or naturalized, during their tem¬ 
porary absence from the Kingdom.* ? 


Richard M. Isenberg further testified as follows: 

My parents returned to Hawaii eight weeks after my birth. I 

was unable to return with them because I was a sieklv child. I 

remained in Bremen with mv Aunt. I first went to the Hawaiian 

Islands when I was nineteen vears old. Neither mv father nor I 

• * 

had any financial interests outside of the Hawaiian Islands except 
that prior to the World War I had a farm in Mecklenburg, Ger¬ 
many. When I first arrived in Hawaii my father showed me around 
the plantation in order that I might become acquainted with it. My 
father took me over the whole plantation, to get acquainted with the 
whole situation of the fields: how cane was planted, the plowing 
and hoeing and everything, and I was sent to the mill to get 
41 knowledge of the mill. In half a vear I could not learn so 
much. I had a gang of men in the field. .1 remained in 
Hawaii at this time for six months. Mv father wanted me to 


learn sugar-boiling and chemical work and the sugar industry so 
that I should hav$ good judgment about everything going on in the 
mills in Hawaii, i i then returned to Germany for the purpose of 
receiving in Holstein training in the process of refining sugar. At 
this time, it was my intention to make my permanent home in 
Hawaii. During mv stav in Germanv at this time I also received 
education in chemistry. In 1903 I returned to Hawaii and to the 
Hawaii Pioneer Milling Corporation plantation. At this time I 
remained in Hawaii for two years, during which time I 
was employed as manager of said plantation. Thereafter I 
42 returned to Berlin, Germany, for further education in the 
process of refining sugar. I returned by way of Australia 
and India. I wanted to see if we (in Hawaii) could learn anything 
from the sugar industry of those countries. I was in Germany at 
this time for a vear and a half. In September 19. 1906. I was mar¬ 


ried in Germanv. Mrs. Isenberg and I then left Germanv for 
Hawaii. Prior to mv marriage in 1906. I was ill in Germanv with 

a i. % 

pneumonia and arthritis. In 1906 I returned to Hawaii by way of 
Japan because my doctors would not let me cross the Atlantic. 
Upon my arrival in Hawaii. I was employed by the firm of H. Hack- 
feld & Co., Ltd. 1 1 stayed in Hawaii at this time for two years. 
I had to leave Hawaii at the end of said two vears because mv 


wife was ill and the doctors told me I would have to take my wife 
to a cool climate i every half year if I wanted to keep her, so I 
decided that we had better leave the Hawaiian Islands then. We 


returned to Germanv bv wav of Japan because mv wife was a verv 

A * • k A 1 %/ 

poor sailor. At this time. 1908, I had my permanent home in Hon- 
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olulu. Mrs. Isenberg and I arrived in Germany abolit 1909. The 

climate of Germany agreed with my wife. I purchasejd at this time 

a farm in Mecklenburg. We desired to go to Hawaii again in 1910, 

but I was unable to do so because I underwent a seriouis appendicitis 

operation and subsequent to my recovery the President of H. Hack- 

feld & Co., my cousin, told me to wait until he told me to come out 

to Hawaii. Accordingly. I remained in Germany and soon the 

World War broke out. I was not called to the colors in Germany. 

At the time the World War broke out, I was thirty-four years of 

age. I was, of course, of military age, but I was noti called to the 

colors bv Germany. During the first six months of the war I was at 
• •/ > 

home. Everybody else had gone to the front. However, the pres¬ 
sure of public opinion was such that I decided to buy ambulance 
and to care for wounded people. Going to the Russian front, I 
rendered Red Cross Service to persons of all nationalities. At no 
time during the World War did I have an implement of war 
43 in my hands. I have never renounced my Hawaiian nor 
American citizenship, nor have I ever been naturalized or 
made a citizen of Germany. I have never made an oath of allegi¬ 
ance to Germany. I have always been loyal to the United States. 
After the United States entered the World War, I jjerformed no 
Red Cross Service. I have never been disloyal to the United States. 


CROSS-EXAMINATION OF RICHARD M. ISENBERO 


Mv father first went to the Hawaiian Islands in 1858. My mother 
and father were married in Bremen, Germany, in 1869. Both my 
mother and father were of German birth. My father went to the 
Hawaiian Island and established a sugar business there, My father 
had not been back to Germany until 1869 when he car|ie there and 
married mv mother. After marrying mv mother, mv mother and 
father immediately returned to the Hawaiian Islands) where they 
remained for nine years. In 1878, my father returned J;o Germany. 
Paula Volkmann is the name of my sister. She was b|orn in 1883, 
in the same house in Bremen, Germany, in which I was] born. I do 
not know whether my father was in Germany at the tiijne my sister 
Paula was born or not. I was nineteen years old when I first went 
to the Hawaiian Islands. I arrived in the Hawaiian Islands for the 
first time late in the year 1899. It was on this occasion that I 
remained in Hawaii for six months, and then left Hawaii to go to 
Holstein, Germany, for training in the process of refining sugar. 
I remained at the refinery in Holstein, Germany, for six months, 
going thereafter to the University of Berlin, w r here for year and a 
half I studied the chemical and agricultural aspects of the sugar 
industry. Having been in Germany for a period of tjvvo years, I 
thereafter returned to the Hawaiian Islands for the second time. 
That was during April or May of the year 1903 that jl made my 
second trip to Hawaii. The duration of my second ^tav in the 
Hawaiian Islands was approximately two years, that is, ifrom April 
1903 to April 1905. In 1905 I left the Hawaiian Islands, going to 
Germany by way of Australia, New’ Zealand, land India. 
44 When I was in Germany at this time I became jnarried. I 
left Germany in October, 1906, for Hawaii going tlfere by way 
of Japan. I arrived in Hawaii in 1907. During my stay ^n Germany 
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prior to my marriage I was ill with pneumonia and arthritis. I 
remained in Hawaii from 1907 to 1909. I left Hawaii in the spring 
of 1909 and returned to Germany by way of Japan and Siberia. 
My mother in Bremen was getting old and she wanted to have us 
there. And then we bought a farm in Mecklenburg. This was in 
the year 1909. The farm which I purchased contained six hundred 
hectares and was well stocked with cattle and everything. I did not 
at this time maintain any other home in Germany than this farm. 
During my 1907 to 1909 stay in Hawaii. I lirst resided at our old 
home in Lihue and thereafter Mrs. Isenberg and I rented a place 
in Honolulu. My ifather died in 1903 in Germany. My mother 
was in Germany when my father died; she never returned to Hawaii 
after mv father died. The family house in which Mrs. Isenberg and 
I temporarily staved in Hawaii was owned by our family. I believe 
mv father left it to my eldest sister, who still lives there. I never 
acquired title to any property in Hawaii though in 1908 I bought 
some for the purpose of building a house, but when my wife got 
sick I sold it again, i I purchased my farm in Mecklenburg, Germany 
in 1909. I have never returned to the Hawaiian Islands since mv 
arrival in Germany in 1909. though I intended to. I have no other 
occupation in Germany than managing mv farm. I have never 
engaged in business in Germany at all. In 1909 one-quarter of my 
fortune was invested in Germany as compared with that invested 
outside of Germanv. I own no real estate in Germanv except mv 
farm. I own no real estate outside of Germanv. When mv father 
died I acquired a distributive share of his interest in the firm of 
II. Hackfeld & Co. i In 1901, being then twentv-one vears of age and 
being in Germanv. I underwent military training. Mv father 
45 desired me to have this training because I was a very weak 
bov. This was from October 1901 until October 1902. I 
received this military training in Berlin while I was at the Uni- 
versity. The training was given by the German Imperial Military. 
I did not take an oath to the German Emperor when I was in this 
training. The training consisted of getting up in the morning, rid¬ 
ing. marching, and all those exercises a man has to do. Regular 
officers of the armv conducted this training. I do not remember 
signing any document at the time I started this training. I do not 
remember taking any oath of any description when I entered this 
military training. The German armv officers giving this training 
were functioning as officers of the armv. At the time I received 
this military training compulsory military training obtained in Ger¬ 
manv. What I did was all voluntary. That compulsory military 
training commenced when a bov arrived at the age of eighteen and 
he was required to serve two years in the infantry and three years 
in the cavalry. There was a period of one year compulsory train¬ 
ing for students only. If students did well in examinations they 
would have the privilege of one year. A boy in Germany in 1901 
could have discharged his compulsory military obligation by doing 
precisely as I did. I did not make known my citizenship when I 
entered upon this military training because I was not enrolled; 
I volunteered. As a volunteer I made no representations of citizen¬ 
ship but merely gave them my papers. Those papers stated that I 
was born to my parents, who were Hawaiian-American citizens. 
In 1910, Mrs. Isenberg and I, having recovered in health, desired 
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a very serious 
My physicians 


operations in 
[from the last 


to go back to Hawaii, but suddenly I had to undergo 
appendicitis operation, and others subsequent thereto, 
would not let me leave Germany. I was operated upon first in June 
1910. I was ill with appendicitis for nearly fiye months and 
46 underwent three big operations. I had two 
1910 and one in 1911. I recovered quickly 
operation which was in November 1911. After November 1911 I 
continued to reside upon my farm and I went tq my mother. 
I continued to reside on my farm until the outbreak |of the World 
War. I remember the date the war broke out betwjeen Germany 
and France as being August 2, 1914. During the period of the war 
I purchased German War Loans because I had to. These German 
War Loans were in the form of bonds and I subscribed to thirty 
thousand marks worth. Everybody in Germany had to purchase 
German War Loans. I purchased mine through a bank. These 
German War Bonds were issued by the Imperial German Govern¬ 
ment. I have resided on my farm in Mecklenburg since I first 
acquired it. Mecklenburg is a German state by itself. Tessin is the 
name of my farm in Mecklenburg. A Gemeimfevorsteher is the head 
man of a farming village; it is merely a matter of honor. The term 
Gemeindevorsteher does not mean District Supervisor. | it is no office 
in the State of Mecklenburg. So far as I am concerned an office is 
only where you get paid for what you do. where yob have to be 
always in connection with the higher officials. The ohly authority 
I exercised was over my farm by virtue of being owner! of it. There 
were no local elections in Mecklenburg until 1918. There were no 
Federal elections there either. In 1918 the people elected a landar, 
that is a community for the state, a parliament for the state of 
Mecklenburg. I did not vote in 1918 for any representative to the 
Mecklenburg Parliament, nor during the year 1919. I do not re¬ 
member of having ever voted in Mecklenburg for any official for 
either the state of Mecklenburg or the German National Government. 
I have never voted in Germany because I could not.! I did vote 
once when we located our Forest Department—this was in 1933. In 
1933 I did make application to the American Consul 'at Hamburg 
for registration as an American citizen. I had a|conversation 
with the American Consul at that time. He ask^d me several 
questions which I answered. I do not recall if he asked me 
I had ever voted at any elections in Germany. Your use of the 
word “municipal*’ enables me to say that I did vote regularly at 
municipal elections. I do not remember the first year I voted at a 
municipal election. As I said, I voted once for an official) whose name 
I do not recall. That was before the revolution in 
had to—evervbodv had to do it, you know, to save the u 
from Communism and Bolshevism. It was in June 
applied to the American Consul for registration as a:i 
tell him that upon attaining my majority 
a military service as a German national. I 


47 

if 


I did not 
performed 
that I had 


Germany. I 
Government 
1933, that I 
American, 
in 1901 I 
id id tell him 


had some military training which I had to take because 
my father wanted me to. I do not remember telling! him that I 
took the military service because I was a German national. Perhaps 
he did not understand me or I did not understand hint. I do not 
remember. The American Consul spoke to me in Eijglish. The 
ambulance which I used in serving the German Red Crosj* was owned 
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by me. It was captured by Cossacks at the front within two weeks. 
I had hardly had it painted before it was over on the Russian side. 
Thereafter. I acquired two cars from the Red Cross at Bremen and 
obtained two cars at the front and went around in Bremen and all 
my friends—I did not give the ambulance to any organization but 
retained its ownership. I never registered during the period of the 
World War as an American citizen. Not even after the United 
States joined in the War against Germany. There was a property 
custodian in Germany. I do not recall having heard that he took 
over the property of alien enemies. No part of my property was 
ever seized in Germany. I do not recall having heard of the 
seizure in Germany of the property of Americans. I do know that 
many wealthv Russians had beautiful homes in Germanv and 

48 that their homes were kept in proper order by the German 
Government, and when the War was over those Russians who 

had escaped from Russia could come there and live. 

Tuesday, November 19, 1935. 

CROSS-EXAMINATION CONTINUED 

I received approximately half a million dollars from my father’s 
estate. I possessed that approximate $500,000 in 1913. 1 paid an 

American income tax on that in 1913 as well as from 1914 to 1918. 
I do not recall whether I paid the United States income tax as an 
American citizen or a non-resident alien. In 1918 my property was 
seized by the Alien Property Custodian of the United States. Prior 
to 1918 my income tax was paid in Hawaii for me bv H. Hackfeld 
& Co. I could not pay an income tax to the United States during 
the war. As soon as I received my property back I did pay an 
income tax to the United States. I paid it in 1929. having then had 
returned to me 80% of my property. My income tax return for 
the year 1929 was made by my brother-in-law Mr. Smidt of New 
York who had my power of attorney for this purpose. Mr. Smidt 
did not obtain the information for my income tax return from me 
but acquired it himself. He had full power of attorney to make 
this return for me. I recognize the signature on the document which 
you have shown me as being that of my brother-in-law. He had 
authority to lile income tax returns for me. 

Defendants’ Exhibit No. 1 offered and received into evidence over 
the plaintiff’s objection, it being Richard M. Isenberg’s federal in¬ 
come tax return for the year 1929, filed on Treasury Department- 
Internal Revenue Form 1040B, entitled “Non-resident Alien In¬ 
come Tax Return.” Question 2 on said return reads: “Of what 
country are you a citizen or su 

(Narrative continued.) 

I do not know whether the document which you have shown 

49 me recites that I am a citizen or subject of Germany because 
I never saw it. The document which I have in my mind has 

the signature of Mr. Smidt upon it and it says that it is my income 
tax return for the calendar year 1930. 

Defendants’ Exhibit No. 2 offered and received into evidence over 
the plaintiff’s objection, the same being a certified copy of Richard 
M. Isenberg’s federal income tax return for the calendar year 1930, 


bject?” The answer is “Germany.” 
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filed on Treasury Department-Internal Revenue Forrh. 1040B, en¬ 
titled “Non-resident Alien Income Tax Return.” Question 2 on said 
return reads: “Of what country are you a citizen or subject?” The 
answer is “Germany.” 

(Narrative continued.) j 

On the document which you have shown me I recognize the sig¬ 
nature of my agent, who was authorized by me to filfc my income 
tax return for the year 1931. 

Defendants’ Exhibit No. 3 offered and received into evidence over 
the plaintiff’s objection, the same being a certified copy of Richard 
M. Isenberg’s federal income tax return for 1931, filed Ion Treasury 
Department-Internal Revenue form 1040B, entitled “Non-resident 
Alien Income Tax Return.” Question 2 on said returii reads: “Of 
what country are you a citizen or subject?” Tliej answer is 
“Germany.” 

(Narrative continued.) 

I recognize on the document which you have shown!me the sig¬ 
nature of my agent authorized to file my income tax return for 
the year 1932. ] 

Defendants’ Exhibit No. 4 offered and received into evidence over 
the plaintiff’s objection, the same being a certified copy of Richard 
M. Isenberg’s federal income tax return for 1932, filed on Treasury 
Department-Internal Revenue Form 1040B, entitled “Non-resident 
Alien Income Tax Return.” 

(Narrative continued.) 

50 I recognize on the document which you have shown me the 
signature of my agent qualified to file my incomp tax return 
for the year 1933. 

Defendants’ Exhibit No. 5 offered and received into evidence over 
the plaintiff’s objection, the same being a certified copy jof Richard 
M. Isenberg’s federal income tax return for 1933, filed On Treasury 
Department-Internal Revenue Form 1040B, entitled “N|on-resident 
Alien Income Tax Return.” 

(Narrative continued.) 

I recognize on the document which you have shown mi the signa¬ 
ture of mv agent qualified to file my income tax return fjn* the year 
1934. 

Defendants’ Exhibit No. 0 offered and received into evidence over 
the plaintiff’s objection, the same being a certified copy pf Richard 
M. Isenberg’s federal income tax return for 1934, filed op Treasury 
Department-Internal Revenue Form 1040B, entitled “Npn-resident 
Alien Income Tax Return.” 

(Narrative continued.) 

I have always been an Hawaiian-American. I have always 
claimed to be an American citizen. I have never represented myself 
to be a citizen of Germany. I do not remember having represented 
myself as being a German citizen in any public document. I am not 
a citizen of Germany. I do not remember of having told the Ameri- 
can Counsel on June 3, 1933, that I never intended to ret|urn to the 
United States to reside. It is so long ago that I do not (remember. 
I have thought of it and I recall that he asked me if I wa|nted to go 
to the United States and I said “No, I could not go at the present,” 
you know. He spoke very quickly and I could not catchl it. I am 
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familiar with the English language. I read it. As a matter of fact 
I kept the books of H. Hackfeld Co. for two years in the English 
language. I ad quite able to read English. I recognize on the 
document which vou have shown me. mv signature. I signed it 
but I do not remember that I swore to the truth of it. 
51 I recognize mv signature and I recognize that this document 
is a copy of my application for registration as an American 
citizen filed with the American Consul at Hamburg. June 1, 1933. 

Defendants’ Exhibit No. 7 offered and received into evidence with¬ 
out objection, being a copy of plaintiff's application for registration 
filed with the American Consul at Hamburg. Germany, the material 
portions of which are as follows: 

APPLICATION FOR REGISTRATION 

(Form for Native Citizen) 

Born Abroad of Hawaiian Parents 

I. Richard Menno Isenberg. a Native citizen of the United States, 
born of Hawaiian parents, solemnly swear that: I was born at Bremen. 
Germany of Hawaiian parents, on June 25. 1880: I am now residing 
at Tessin bei Wittenburg. Meckl., Germanv: Mv father. Paul Isen- 

V / %> % 

berg, was born at Dransfeld. Han.. Germany and is now deceased. 
Died in Bremen in 1903. My father emigrated to the Hawaiian 
Islands in the early 1850's, resided continuously in the Hawaiian 
Islands from 1850's to 1903, at Honolulu. Hawaiian Islands, and was 
naturalized as a citizen of the Hawaiian Islands before the unknown 
court. Court of Hawaii at Honolulu on unknown date. I have re¬ 
sided outside of the Hawaiian Islands at the following places for the 
following periods: Germany from birth to 1898—Germany from 
1909 to date. 

My legal residence is at Tessin bei 'Wittenburg, Meek., Germany 
and ! do not intend to return to the United States to reside: 

I request the inclusion of my wife Hanna Maria Henrietta Smidt 
Isenberg, who was born at Calcutta, India, on October 8. 1882. and 
to whom I was married on September 19. 1906. She acquired Amer¬ 
ican citizenship through marriage to me. 

I have not taken an oath of allegiance to. or been naturalized 
52 as a citizen or subject of, any foreign state. 

I solemnlv swear that the statements herein made are true. 

OATH OF ALLEGIANCE 

Further, I do 'solemnly swear that I will support and defend the 
Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; 
and that I take this obligation freely, without any mental reserva¬ 
tion or purpose of evasion: So help me God. 

(Signed) Richard M. Isenberg. 

Subscribed and sworn to before me this 1st day of June 1933. 

(Signed) Lloyd D. Yates, 

Consul of the United States at Hamburg , Germany. 
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DESCRIPTION OF APPLICANT 


Height: 5 feet 11 inches. 

Hair: Gray. Eyes: blue. 
Distinguishing marks or features- 


*r? 


Place of birth: Bremen, Germany. 
Date of birth: June 25, 1880. 
Occupation: Estate owner. 


EVIDENCE OF CITIZENSHIP AND IDENTIFYING DOCUMENTS 


Other evidence of citizenship and identifying documents sub¬ 
mitted, as specified below: German passport No. 15, issued April 11, 
1930, by Amtshauptmann of Hagenow. Birth certificate No. 2064 
issued July 2, 1880, by Standesamt, Bremen. 


References: Judge Silliman, 57 William Street, New 
N. Y. 


York City, 


AFFIDAVIT BY NATIVE AMERICAN TO EXPLAIN 

RESIDENCE 


PROTRACTEjD FOREIGN 


I, Richard Menno Isenberg, a native American citizen, Iborn abroad 
of Hawaiian parents, do solemnly swear that I ceased to reside 

53 in the Hawaiian Islands on or about - 1909: that 

I have since resided at Tessin bei Wittenburg, Germanv; and 


A. A AC* * V/ k-iiiVV JL VOAUV. Vi (U. A- V 11 V/V 1 T T VA VilUUll ) ^ Ul, 

that I arrived in Germany, where I am now permanently residin 

1909, my reasons for such foreign residence beiii 

r a i • ttt • • • i • *"i • i j i • 


on 


<y . 

or 

£5 


as follows: My father acquired Hawaiian citizenship by jnaturaliza- 
tion; I acquired Hawaiian citizenship by birth of a Hawaiian father. 
By virtue of the Act of Congress of April 30, 1900, 11 acquired 
American citizenship since I had been a Hawaiian citizenl on August 
12, 1898. Since leaving the Hawaiian Islands in 1909 I have resided 
principally in Germany. My reasons for residing in Germany are 
that I was brought up and went to school here, my property and 
home are here and it has been the natural place for m(j to reside. 
It is now. however, my desire to establish my American (j-itizenship. 

Since establishing a residence abroad I have made the] following 
visits to the United States: From January 1931 to Feb^ 1931. 

I have never been naturalized, or taken an oath of allegiance, as 
a foreign citizen or subject. j 

I maintain the following ties of family, business, and property 
with the United States: (Sister) Dora Rice, Lihue Kauali, Hawaii. 
(Brother-in-law who attends to business interests) Adolif Schmidt, 
27 William Street, New York City. (Private: 8 Woody Lane, 
Larchmont, N. Y.) j 

I do not intend to return to the United States permanently to 
reside. j 

(Signed) Richard M. Isenberg. 

American Consular Service at Hamburg, Germany. j 

Sworn to before me this 1st day of June 1933. j 

(Signed) Lloyd D. Yates, 
Consul of the United States of America . 
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1 OPINION OF OFFICER TAKING AFFIDAVIT 


The officer before whom the affidavit is made should see that the 
pertinent facts and circumstances regarding the applicant’s residence 
abroad are fully and correctly set forth in the affidavit and 
54 application. If, for any reason, they are not so stated the 
officer should complete them in the space below, adding such 
comment or opinion as is appropriate. He should state whether 
the facts recited constitute the true reason for such resident, and 
whether thev ^ire sufficient under the established rules to entitle 


him to protection as an American citizen. He should also definitely 
state his opinion, in the case of a native citizen, whether the appli¬ 
cant has Satisfactorily Explained His Protracted Foreign Residence? 


and in the case of a naturalized citizen whether He is in a Position 


to Overcome the Presumption That He Has Ceased to be an Ameri¬ 
can Citizen. (See G. I. C. No. 1014.) He should sign his name 
and add his title below the statement of his opinion. 

It would appear that there is justification for the applicant’s con¬ 
tention that he acquired Hawaiian citizenship by birth and conse¬ 
quently became an American citizen upon the passage of the Act 
of Congress of April 30. 1900. which conferred American citizenship 
upon all persons who were citizens of the Republic of Hawaii on 
August 12. 1898. 

At the same time it appears that he acquired German citizenship 
through birth in Germany and that up to the present he has taken 
no steps to press his claim to American citizenship. 

Upon attaining majority in 1901 he performed one years military 
service as a German national. During the years that he has resided 
in Germany he has regularly voted at municipal and federal elec¬ 
tions and has held the local office of Gemeindevorsteher (District 
Supervisor) in the district in which he resides. During the war he 
performed no military service, but voluntarily contributed funds 
and his own services to the German Red Cross. 


It appears, therefore, that he has resided continually in Germany 
during the mature years of his life and has fulfilled all the duties 
of German citizenship. He has not held himself out to be an 
55 American citizen and has in no way evidenced a desire to estab¬ 
lish and maintain his alleged American citizenship. Under 
the circumstances it is felt that he has sacrificed any claim that he 
may have had to American citizenship and recommended that the ap¬ 
plication be disapproved on the grounds that the applicant has 
knowinglv and willinglv elected German nationalitv. 

It is only fair to the applicant to mention that he has been ex¬ 
tremely frank and open in giving information concerning his case. 
He admits that he has resided in Germany as a German citizen and 
that he is in possession of a German passport and never did hold 
an American passport, but is of the opinion that his claim to dual 
nationalitv still holds good. 

[seal] i (Signed) Lloyd D. Yates, 

A men ca ?? Conxu l . 


Wednesday, November 20. 1935. 

I do not remember having told the American Consul at that time 
that I did not intend to return to the United States. I observe 
that the application which I signed and filed with the American Con- 
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sul states that I do not intend to return to the United States. I 
first came to continental United States in 1899, at which time I was 
on my way to Hawaii. When I went to Hawaii in 1906 or 1907 
I did not pass through continental United States because I went to 
Hawaii by way of Japan. In 1931 was-the next time that I set foot 
in continental United States. In 1931 I had a passport when I came 
to the United States which had been issued to me by the German 
Government. It was a travel passport from the German] Government 
obtained by me from the German Police Station. Whtn I came to 
the United States on November 1, 1935, I also had a German pass¬ 
port. It was a travel passport made out in Germany and issued by 
the German Government. I do not have it with me at present, 

56 as I gave it to Mr. Silliman. This German passport was 
visa-ed by the American Consul. I made application to the 

American Consul at Hamburg on June 1, 1933, for registration as 
an American citizen because I wanted to get an American passport. 
I desired to come to the United States. Withdrawal of this appli¬ 
cation was made by Mr. Silliman as mv attorney-in-fadt. I do not 
recall writing a letter to the American Consul at Haihburg with¬ 
drawing this application. The document which you have shown me 
enables me to recall that the American Consul put something down 
on paper which I had to sign. He put down that it was in accord¬ 
ance with my wish that the application be withdrawn. | I had had 
news that I should withdraw it. I did not know whv(. I do not 
recall requesting the American Consul to withdraw my I application 
of June 1, 1933. I cannot remember all those details. 

Defendant’s exhibit no. 8 offered and received into evidence with¬ 
out objection, it being in words and figures as follows, t<j)-wit: 

Hamburg, August 7, 1933. 

This is to certify that it is in accordance with my wish that my 
application for registration as an American citizen be withdrawn. 

Richard M. [Isenberg. 

(Narrative continued.) 

Mr. Silliman had made application for the withdrawal pi my pass¬ 
port application. Such was not in accordance with my instructions. 

Defendants’ exhibit no. 9 offered and received in evidence without 
objection, it being in words and figures as follows, to-wjit: 

Washington, D. C., June\30 , 1933. 
The Honorable The Secretary of State, 

Washington. D. C. 

(Attention Mr. Scanlon of the Passport Bureau.) | 

57 Sir: I was informed by Mr. Scanlon that Richaifd Isenberg 
had made application for a passport at the Consulate General 

in Hamburg. If this is so I wish to withdraw it as attorney in fact. 

My authority to act for him is contained in a power <i)f attorney 
filed with the alien property custodian, Tower Building), 14th and 
K Streets. N. W., Washington, D. C. 

Very respectfully, 

(Sgd.) Reuben D. Silli^ian, 

As Attorney for Richard Isenberg. 

(Narrative continued.) 

When I entered the United States on November 1, 1933, I made 
a baggage declaration and signed it. I recognize my signature upon 
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the document which you have shown me. The handwriting above 
my signature is Dot my handwriting. This baggage declaration was 
filled in for me by the purser <>f the steamer to whom I went with 
the document and said “Look here, what do I have to put here?" I 
did sign this baggage declaration. 

Defendants’ Exhibit No. 10 offered and received into evidence 
without objection, the material portion thereof being in the following 
words and figures, to-wit: 


BAGGAGE DECLARATION AND ENTRY 

Name of Passenger. Isenberg. Richard; Vessel. “New York"; Port 
of New York. 

I, the undersigned, declare that I am resident of the country of 

Germany: that I reside in said country from birth to-; that 

I reside at No. Rittergut Tessin. Wittenburg, Meckl: that I am a 
citizen of the countrv of Germanv: 

m •/ V 

Total pieces of Baggage. 

Effects for owner's use only. 


DECLARATION OF NONRESIDENT OF TIIE U. S. 

(Here is continued a statement that the passenger has declared 
all his baggage and effects.) 

(Sgd.) R. M. Isenberg. Passenger. 

58 (Narrative continued.) 

At the Port of New York the Custom Officials did not ask 
me any questions. They merely asked me if I had something in my 
suitcase: that was all. \ went to the Immigration Inspector who was 
in the dining room of the steamer. He asked me where I was going 
and I said to New York. He asked me where I was going to stay 
and if I was on business and I said business and to visit my sister. 
He asked me how long I was going to stav in this countrv and I 
told him I was not quite sure how long I would have to stay, but— 
He then said, “Well we will make it six weeks. Will that suit you?” 
I replied: “All right." He did not ask me of what country I was 
a citizen and I did not tell him. 

Defendants’ Exhibit No. 11 offered and received in evidence over 
plaintiff’s objection, it being in substance a certified copy of the 
official report of the Immigration authorities at the Port of New 
York with respect to Richard M. Isenberg’s entry, the material parts 
thereof being in the following words and figures, to-wit: 

CERTIFICATE OF ADMISSION OF ALIEN 

U. S. Department of Labor. 

Immigration and Naturalization Service. 

Port of New York . X. Y.. Date , November lb. 1035. 
Commissioner of Immigration and Naturalization, 

Washington. D. C. 

I Hereby Certify that the following is a correct record and state¬ 
ment of facts relative to the admission to the United States of the 
Alien named below: 

(4) Name, Isenberg, Richard: Age, 55: Sex, male. 
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jissage paid, 
of stay, 60 


(6) Citizen of Germany: Race, German. j 

(7) Place of birth, Bremen, Germany. | 

(9) Last permanent residence, Tessin. Germany.1 

59 (11) Destination, Tessin. Germany: By whom p^ 
self: Money brought, $40. 

(14) Purpose of coming to U. S., Temporary; length 
days. 

(20) Remarks: Head tax assessed on deposit as “in transit.” 

(Sgd.) Byron H. 1/hl, 

District Director , New York | District. 

(Narrative continued.) 

I did not inform the shipping authorities when I left Orermany as 
to my citizenship, nor did I inform the Master of the ship of my 
citizenship. I came to the United States on November 1. 1935, on 
the German S. S. New York. The Captain of this ship was Captain 
Kreuz. I never saw that portion of the ship’s manifest wfherein my 
name was entered. All I saw was my ticket to come ove(\ I got a 
cable from Mr. Silliman to come over right awav. I got! mv ticket 
in Hamburg in the morning at half past eight and I had to go to 
the American Consul to get mv visa and at nine thirty-two the train 
left for the steamer, so there was not much time for me to inquire 
anything and I signed everything that was put in front of me to get 
awav and do what my lawyer wants me to do. 

Defendant’s Exhibit No. 12 offered and received into evidence 
without objection, it being in substance a certified copy ot Richard 
M. Isenberg’s claim against the Alien Property Custodian of the 
United States filed by his attorney in fact. Charles A Hotchkiss, 
dated May 4, 1923. for the return to the claimant of $10,000, in 
which plaintiff expressly reserved the right to claim and establish 
American citizenship and in which he gave his address as Tessin, 
P. O. Wittenburg, Germany. 

Defendants' Exhibit No. 13 offered and received into evidence 
without objection, it being a power of attorney granted by Richard 
M. Isenberg to Charles E. Hotchkiss for the purpose of fili lg claims 
under the Trading with the Enemv Act. 

Upon the document which you have shown me I recognize my 
signature. 

Defendants’ Exhibit No. 14 offered and received into evidence 
without objection, it being a certified copy of a paper, the 

60 material portions of which are in words and figures a^ follows: 

To Howard Sutherland. 

Alien Property Custodian , | 

Washington , D. C. j 

The undersigned, hereinafter referred to as claimant, desiring to 
take advantage of section 9 of the Trading with the Enemy Act 
and/or Settlement of War Claims Act of 1928. hereby gives you 
notice of claim and makes application to the President for tl:e allow^- 
ance thereof, as follows, and hereby agrees to furnish such other 
information and proof as you may require. 

1. Name of claimant (individual, partnership, association, cor¬ 
poration) : Richard M. Isenberg. ! 
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3. Name of person (formerly determined an enemy or ally of 
enemy) whose property is affected by this claim: Richard M. 
Isenberg. 

9. The claimant represents and alleges that he is now and since 
April 6, 1916, has been a resident and classed as a citizen of 

(Date) (Citizen, corporation, association, partnership» 

Germany. 

(Country, nation, or free city) 

and is the owner of the property claim and/or entitled to the re¬ 
turn of such property or payment under the provisions of Section 
9 of the Trading with the Enemy Act. as amended, and particu¬ 
larly the provisions of the Settlement of War Claims Act of 1928 
to all of which he specifically consents, including the provisions of 
subsection (m) of Section 9 of the Trading with the Enemy Act, 
as amended, providing for a postponement of the return of 20 
per centum of the value of such money or other property, the 
subject matter of this claim, and to the investment of such amount 
in accordance with the provisions of Section 25 of said Settlement 
of War Claims Act of 1928. that no person or persons whatso¬ 
ever, except as above stated, have any interest in or lien upon the 
proceeds of the claim set forth in the within notice; that this 
notice is not filed in collusion with any enemv or allv of enemv, or 
any other person or persons for the purpose of avoiding the terms 
and provisions of the Trading with the Enemy Act; that the 
claim herein referred to is in all respects bona fide, and that there 
are no set-offs, counterclaims, or defenses, except as herein stated. 

Dated April 16, 1928. 

(Signed) Richard M. Isexberg, 

By Ciias. PI Hotchkiss, 

Att&i'riey in fact. 


61 I never saw this claim. It was filed by mv attornev in fact. 

I did not direct him to do it, but he did it himself. He had 
authority to do it. of course, because he was mv attornev. 

Defendants’ Exhibit No. 15 offered and received without objec¬ 
tion. it being a certified copy of a claim dated January 5. 1933. 
against the Alien Property Custodian of the United States, filed bv 
Reuben D. Silliman, attorney in fact for Richard M. Isenberg, re¬ 
questing the return to Richard M. Isenberg as an American citizen 
of the remaining balance of 20 % together with accretions and 
refunds. 

Mr. Silliman was my attorney for the purpose of filing this claim. 
I came to this country in 1931 upon a German passport because it 
was impossible for me to get an American passport and get over 
here as quickly as I wanted to. I obtained a German traveling pass¬ 
port because it would have taken too long to obtain an American 
passport. That passport was obtained from the German authori¬ 
ties. When I came to the United States on November 1. 1935. I 
came over with a German passport for the same reason. Mr. Mile, 
the American Consul at Hamburg, told me that it would take half a 
year or more for me to get an American passport. Mr. Silliman 
wanted me to come over right away, so in order to comply with his 
wish I had to obtain a German passjx>rt from the German authori¬ 
ties. I was able to obtain a German passport much more easily and 
quickly than I could have obtained an American passport. Mr. 
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Mile, the American Consul, did not tell me why it would take more 
than half a year to get an American passport. He did not tell me 
that an American passport was unnecessary for an American enter¬ 
ing his own country. I withdrew on August 7, 1933, niy applica¬ 
tion pending with the American Consul at Hamburg for registration 
as an American citizen because my attorney at law, Mr, Silliman, 
advised me to do it. That is the only reason I had for so doing. 
When I applied for registration as an American citizen on 

62 June 1, 1933, I did so in accordance with the instructions of 
the American Consul at Hamburg. Why I did scj I do not 

recall. I do not quite understand your question of “Why.r’ I made 
this application for registration on June 1. 1933, to cover!my rights 
as an American citizen. I do not know just what rights those were. 
I should answer that I had other reasons for making thijs applica¬ 
tion for registration as an American citizen. It was aUo for the 
purpose of establishing my pending claim before the Alien Property 
Custodian of the United States. That was part of the reason, but 
not the entire reason. Another reason was that I desired to come 
over here and fight for my American citizenship in order to restore 
the good name of my father and my family against whom there had 
been such an unbelievable prejudice. My father was one of the 
biggest men in Hawaii. He aided in developing the country and 
was a great friend to everyone there, and when he died the American 
ships in the harbor put their flags at half mast, and the Govern¬ 
ment buildings and banks were closed and—I have never I exercised 
any of the privileges of being an American citizen. I voted once, 
that was in 1903 when I was at the Pioneer Milling Company. At 
that time I voted for President Theodore Roosevelt. I have never 
voted since that time. I intended to reside here and I vjill reside 
over there. I do not know when I intend to come to the United 
States to reside. I have not acquired any real estate here, put I can 
at any time go to the old family home in the Hawaiianj Islands. 
When I say 1 mean to come to reside here, I mean I am jgoing to 
the old homestead in Hawaii. I am familiar with the inpome tax 
law which requires American citizens to pay a tax on alljtheir in¬ 
come derived from sources within or without the United States. I 
can explain why through the years I have paid a tax only upon 

63 my income derived from property situated in thp United 
States by stating that I had no other income. I do hot know 

whv mv income tax returns were filed on the basis of my being a 
nonresident alien. I never saw those income tax returns. 

RE-DIRECT EXAMINATION OF RICHARD M. ISENBERG | 


The Paula Volkman mentioned in the testimony is my sister. 

When I left Hawaii in 1909 I intended to return. I was unable to 

so do on account of sickness and other things causing me to remain in 

Germanv until the war broke out. I did not return after the war 
%/ 

began because I could not go out because of the ill healtl^ of my 
mother and wife. I did not subscribe to any German Wajr Loans 
after the United States entered the war. I did not assist Gerjnany in 
any way after the United States entered the war. The military 
training which I took at the University of Berlin was part of my 
University training. It was a voluntary training. I do not! under- 
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stand what was meant by “compulsory military training" as used in 
the ConsuFs report. The German Government did not compel me to 
take military training of any kind. Foreigners are permitted to take 
military training as a matter of courtesy. One does not forfeit his 
nationality by taking military training, nor does one become a Ger¬ 
man by taking military training. I have always told people that I 
was an Hawaiian. When the war broke out all Germans were called 
to colors; I was not called. I have never before been a witness in a 
court. I was never questioned by any American Consul except 
in June 1933. I have never been questioned by any German 
64 Public Officer concerning my citizenship. I have voted exactly 
three times in the county in which I live and then for county 
officers. It was a purely local election. I did not receive any pay 
for any military. Red Cross, or other public service rendered by me 
in Germany. I never knew that the Consul attached his opinion 
to my application for registration as an American citizen. And 
I knew nothing of its contents until now. The statement of the 
Consul that upon obtaining majority in 1901, I performed military 
service as a German national is not correct. I did not insert the 
phrase 4 *of German parents" which now appears on the copy of the 
Consul's opinion. I did not tell the Consul that during the years 
I had resided in Germany. I regularly voted at municipal and fed¬ 
eral elections. A Gemeindevorsteher is like a head man. If you 
have a farm that is the head man on the farm. 


RE-CROSS EXAMINATION OF RICHARD M. ISENBERG 

During the World War I did not register with the local police. 
I have never registered with any other authorities in Germany. 
When I acquired my German passport from the German authorities 
they did not require of me a certificate of my registration in the 
place where I lived. No part of my property was seized by the Ger¬ 
man Government during the war. 


Carl G. Grossman, called by the plaintiff as an expert witness on 
German law. testified as follows: 


DIRECT EXAMINATION 


My name is Carl G. Grossman. I reside in Brooklyn. New York. 
I am an international lawyer but not a member of a bar in the coun¬ 
try. I am an American citizen (qualifications admitted at this point). 
I am familiar with the present and past laws of Germany respect¬ 
ing citizenship. Under the law of the state of Hannover 
65 in 1S57, a citizen thereof lost his Hannoveran citizenship by 
relinquishing his Hannoveran domicile and assuming a domi¬ 
cile in a country foreign to Hannover. No period of absence from 
Hannover was essential to constitute a loss of citizenship. At this 
time German states controlled their own citizenship. At this time 


Hannover was an independent state. It was a Kingdom in 1837, 
united with England, and the King of England was the King of 
Hannover. This relation, which began in 1740. continued until i866. 
If a Hannoveran citizen could relinquish his Hannoveran domicile 
and establish a new domicile in one day, he would within that day 
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lose his Hannoveran citizenship. It was not necessary j that he ac¬ 
quire a new citizenship in order for him to lose his Hannover citizen¬ 
ship. The citizenship laws of the various independent 1 , states dif¬ 
fered in their laws of citizenship, and in their laws relative to the 
laws of citizenship. Assuming Paul Isenberg was a citizen of Hann¬ 
over in 1857 and went then to Hawaii where in 1858 he established 
his domicile at Lihue, he ceased to be a citizen of Hannover in 1858. 
He was not a German citizen in 1857, for at that time there was no 
German citizenship. There is no question but what Paul Isenberg 
lost his Hannoveran citizenship in establishing his domicile in the 
Hawaiian Islands in 1858. Assuming that in 1874 Pai|il Isenberg 
became a naturalized subject of the Kingdom of Hawaii land served 
as a Noble of the Kingdom of Hawaii for the next twelve y’ears, he 
would have thereby lost his Hannoveran citizenship by becoming a 
naturalized subject of the Kingdom of Hawaii, had he ijot already 
lost or forfeited it. Assuming that the laws of Haw’aii aijd the laws 
of the United Stales did not permit the expatriation ofl Hawaiian 
citizens prior to June 14, 1900, Paul Isenberg under German law 
could not have acquired German nationality prior to Jun|e 14, 1900. 
In June 1880 German citizenship was acquired at birtji only by 
being born to a father who then was a German citizen. 

66 Q. Assuming that Richard Isenberg is the soh of Paul 

Isenberg to whom I have just referred as a naturalized citi¬ 
zen of Hawaii, and that Richard Isenberg was born in a small 
rented house in Bremen, June 25, 1880, and that he lived In Bremen 
until he was nineteen when he went to Hawaii and was J employed 
on his father's sugar plantation at Lihue where his father had his 
domicile for the next six months and, while there, lived in his 
father's home, when, at his father’s direction, he returned to Ger¬ 
many to complete his education for the Hawaiian sugar I industry, 
intending to. make his permanent home in Hawaii, and that he pur¬ 
sued that plan and returned to Hawaii in 1903 when he was em¬ 
ployed on a sugar plantation on the Island of Maui, ope of the 
Hawaiian Islands, which plantation was principally own^d by his 
family, and he remained there for the next two years, intending to 
remain there permanently, and that he then left to be mjarried in 
Germany and was married in Germany and then returned to Hawaii 
again and was engaged as an official bv the sugar agency of H. Hack- 
feld and Company’, Ltd., of which his father had been the ^President 
as long as he lived, and that Richard Isenberg remained |there for 
the next two years, when he was obliged to leave again because of 
the effect of the Hawaiian climate upon his wife. i 

What, under German law, was Richard Isenberg’s citizenship 
during said period? 

Mr. Connor. I object to the question, your Honor. There are 
many parts of it, I think, that are not predicated on the evidence. 

The Court. Well, I thought those facts had all been shqwn here. 

Mr. Silliman. Yes; every’ one of them. There is ijo doubt 
about it. 

The Court. I overrule the objection. 

Mr. Connor. And I may have an exception, your Honor? 

The Court. Yes. 

67 Under German law Richard Isenberg's citizenship between 
1880 and 1909 was that of a Hawaiian until June Il4, 1900 
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and American-Hawaiian thereafter. The fact that from 1909 to 
the present. Richard M. Isenberg remained in Germany and was 
never naturalized as a German, his citizenship according to German 
law would have been in 1918. and now. American. He could have 
acquired German citizenship by naturalization. The military train¬ 
ing which Richard M. Isenberg received at the University of Berlin 
would not affect his citizenship under German law. Under German 
law in order to have been exempt from military service at the be¬ 
ginning of the World War, one would have had to have been forty- 
six years old. Richard M. I sen berg's citizenship would not have 
been affected under German law by his rendered service to the Ger¬ 
man Red Cross. Non-Germans were not called to military duty 
during the l>eginning of the World War. All Germans of military 
age were called to military duty bv Germany at the beginning of 
the World War. It is a proper legal inference under German law 
that when he was of military age and he was not summoned for 
military service during the World War. that he was not a German. 
The fact that one was the honorary head man of his farm village 
would not affect the question of citizenship under German law. 
Voting in German elections does not make one a German citizen. 
Dr. Cahn was the outstanding authority on matters of nationality 
in Germany in 1908. He correctly states that citizenship in the Ger¬ 
man Empire is acquired bv citizenship in a federal state and is lost 
with the loss of state citizenship; that German citizenship is ac- 
•quired only by descent, legitimization, marriage and naturalization. 
German citizenship is transmitted by descent in accordance with 
the principles of jus sanguinis; legitimate children of a German 
acquire the citizenship of their father. Dr. Cahn correctly states 
that birth in Germany does not of itself confer German citizenship 
upon a person so born. The following is a correct statement of 
German law applicable to this case: 

68 "The child of a foreigner remains a foreigner and the 
fact of birth in the country does not facilitate him in any 
way in the subsequent acquisition of citizenship therein." 
Foreigners can hold real estate in Germany. The Consul's report 
attached to Defendant's Exhibit No. 7, stating that the plaintiff ac¬ 
quired German citizenship through birth in Germany is not correct. 
The statement becomes correct wnen the inserted words "of German 
parents" are added, referring to a pencil notation made by someone 
on the second line of the third paragraph of the Consul’s report, 
after the word, “Germany.” 


69 


CROSS-EXAMINATION OF DR. GROSSMANN 


As of 1837 Hannoveran citizenship was lost by relinquishing one’s 
domicile therein and bv establishing a new domicile in a different 
state. The law of Hannover did not permit one to retain citizenship 
without being domiciled therein. If a citizen of Hannover should 
move his domicile beyond the state of Hannover, it was an automatic 
act of expatriation. The Hannover law of citizenship at this time 
was in an unwritten state and laid down by decisions. I cannot point 
out a decision at this time because those decisions are not contained 
in collection available now. But such was the law of Hannover and 
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it may be pointed out in Dr. Calm’s book. The law of Ipmnover did 
provide that one who had lost his Hannover citizenship could re¬ 
acquire it by being naturalized in a community with | the consent 
of the State Government. The process of naturalization in Hann¬ 
over at this time differed from that obtaining in other states. By 
a “community' I mean a town, city, or municipality of importance. 
A city like Bremen, though Bremen did not belong to Hannover. 
Hannover citizens became Prussian citizens in 1866 and Prussians in 
1866 became North Germans and citizens of the North German union 
became in 1871 citizens of the German Empire. As of! the date of 
Richard Isenberg’s birth. I have stated that his parents were not 
German citizens. Mrs. Isenberg, the mother, never wjas a Hann- 
overan. Only the father was a citizen of Hannover. German citi¬ 
zenship is traced through the male parent, if the child ij? legitimate, 
and through the mother if illegitimate. In 1880 it was the law of 
Germany that one acquired German citizenship at birth only by 
being born to citizens of Germany. The German rule of citizenship 
is in accordance with the principles of jus sanguinis as dis- 

70 tinguished from those countries applying the principles of 
jus soli. As of 1899 federal citizenship law of Germany pro¬ 
vided that foreigners could become German nationals by being 
naturalized in a German state. This process of naturalization dif¬ 
fered in the various states. It usually required a written application 
to the high administrative body, subsequent to which thejperson was 
investigated. In some states, like the Hanseatic cities, tjhere was a 
requirement that the applicant show that he was at libjerty to ex¬ 
patriate himself. Not all states required a showing of the individual’s 
right to expatriate himself. Some required proof under the laws of 
the applicant’s country that he was capable to act and then if the 
city or state was satisfied that the applicant was desirably he would 
then be with the consent of the superior administrative otgan of the 
state received within the national union as a citizen. An oath of 
allegiance was not always a necessary incident to naturalization. I 
am not at the moment certain whether an oath was required by the 
Free State of Bremen or not. I do not think so as of 18j)9. It was 
the German law of citizenship that the naturalization ojf the male 
parent automatically naturalized as citizens his wife and tjheir minor 
children of whom he had custody. I have been asked to assume 
that the law of Hawaii did not permit a person to expatriate himself. 
In some German states one would not become a citizen thereof unless 
he renounced his former citizenship. This was not trui with the 
state of Bremen. Bremen did not require the applicant tfi renounce 
his former citizenship. Assuming that on April 12, 1899, Paul Isen¬ 
berg. the father of Richard Isenberg, took oath to the Fijee City of 
Bremen, in conjunction with his reception into the citizenship of 
Bremen and assuming that as of that date Richard Isenbej*g was the 
minor child of Paul Isenberg, these facts would have no effect upon 
my conclusion of Mr. Isenberg’s citizenship as of 1900, unless I saw 
the language of the oath and knew whether Paul Isenberg filed a 

claim for naturalization. The oath alone would not convey 

71 any rights, there must be a form of procedure connected with 
it. The document which you have shown me staies that a 

certificate of citizenship was issued by the Free City of Bremen to 
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Paul Isenberg. A copy of the oath which Paul Isenberg appears 
to have taken on April i2,1899, to the Free City of Bremen is capable 
of a double interpretation. It may have been taken in conjunction 
with his acquisition of Bremen and German citizenship, or it may 
only have been in conjunction with the bestowal by Bremen of the 
kevs of the city. When I say the “kevs of the citv” I do not refer 
to any opinion of Acting Justice Smith for it is a current phrase used 
daily in newspapers and frequently in New York. It is probably 
not likely that! to receive the “keys of the city” one would have 
filed an application for reception into the citizenship of Bremen, nor 
that the Free City of Bremen would have gone through these 
formalities in bestowing the kevs of the citv on Paul Isenberg. It 
might have been required, however, before Bremen would accord 
an honor to a man. If on April 12, 1899. Paul Isenberg was received 
into the citizenship of Bremen at which time Richard Isenberg was 
a minor son and Richard Isenberg thereby received Bremen and 
German citizenship, it would have been void under international law. 
International law is part of German law. Under German law it 
was the policy to avoid conflicts arising out of dual citizenship. In 
view of the fact that Hawaii did not permit expatriation there could 
not have been a naturalization of an American citizen between 
August 12, 1898, and June 14, 1900. The fact that the Republic of 
Hawaii surrendered its sovereignty to the United States on August 
12, 1898. does not dispose of the question of the ability of one who 
had been a citizen thereof to expatriate himself because on August 
12, 1898. Hawaii became territorially, but not politically, a part of 
the United States. Between August 12. 1898. and June 14, 1900, 
there was a sort of interregnum, and it would have been 
72 against public policy for Germany to have interfered with 
nationality matters during that period. If a German officer 
made a mistake that would not prevent the mistaken fact from being 
void. The Free City of Bremen did not require proof on the part of 
the applicant for naturalization that he was at liberty to expatriate 
himself. The document which you show me is a paper evidencing 
the fact that Paul Isenberg, his wife, and two children were received 
into the Free and Hanseatic City of Bremen in 1899. This certificate 
is entitled “certificate of naturalization.” It recites that on this date 
Paul Isenberg, his wife, and child Richard Menrio and another child, 
were received into the Free and Hanseatic City of Bremen. 

Defendants' Exhibit No. 10 offered and received into evidence 
without objection, it being a certified copy of a record of the city of 
Bremen, dated April 12, 1899. reciting that Paul Isenberg, his wife. 
Beta, and children Richard and Paula were that date received into 
the citizenship of Bremen. 

If on that date Richard M. Isenberg became a citizen of the Free 
City of Bremen, he would also have acquired thereby citizenship in 
the German Empire. No fact in the life of Richard Isenberg subse¬ 
quent to April 12, 1899. has been called to my attent ion which would 
have operated so as to deprive Richard M. Isenberg of German 
citizenship. 

For the plaintiff there was read into the record without objection 
a copy of the final decree in the case of Beta Isenberg v. Sutherland, 
Equity No. 43974. Supreme Court of the District of Columbia, order¬ 
ing return of money and property to Beta Isenberg. 
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For the plaintiff there was read into the record without objection 
a copy of Acting Judge Smith’s opinion overruling the pefendants’ 
motion to dismiss the plaintiff’s bill of complaint in jthe case of 
Beta Isenberg v. Sutherland, supra. j 

73 For the Defendant there was offered into evidence without 
objection, a copy of Mr. Chief Justice McCoy’s memorandum 
in connection with the final decision in the case of Beta Isenberg v. 
Sutherland, supra. 

W alter J. Rotii, a witness called for and on behalf of the de¬ 
fendants, being duly sworn, testified as follows: 


DIRECT EXAMINATION 


I am Walter J. Roth, an employee of the Alien Property Division 
of the Department of Justice. I am employed as chief. Division of 
Bookkeeping, Audits, and Accounts. I have occupied this position 
since July 1, 1034, and prior thereto while the Alien Property Bureau 
was an independent bureau since January 8, 1934. The 20% item 
which was taken out of the account of Trust 12638 was deposited 

-. Your Honor, as the Chief of Division of Bookkeeping, 

Audits, and Accounts, I am familiar with this particular account. 
I know that under date of October 21, 1930, pursuant to the pro¬ 
visions of the War Claims Act and pursuant to the consent given 
by the plaintiff in this matter, the twenty per cent of jthe funds, 
amounting to $61,000 together with other like money. wa$ deposited 
with the Secretary of the Treasury into the German Special Deposit 
Account and, at that time, the then Alien Property Custodian had 
no further control over that particular fund and what has been done 
with it by the Secretary of the Treasury we know not, ejxcept that 
it is out of our hands. The exact amount turned over to jthe Secre¬ 
tary- of the Treasure from Trust No. 12638 was $61,620.1$. In 1923 
ten thousand dollars was returned to Mr. Isenberg under thp Winslow 
Act of 1923. 


Q. And, pursuant to the War Claims Act of 1929, eighty per cent 
of the balance was turned over to Mr. Isenberg. was it not], pursuant 
to this claim I have just shown you, containing the conseiit, leaving 
twenty per cent which was turned over to the Secretary of the 
Treasury? i 

74 A. That is right. j 


CROSS-EX A MI NATION 

The certificate received by our Bureau with regard to this par¬ 
ticular item is signed by the Secretary of the Treasury. I do not 
know whether the Secretary of the Treasury holds any funds inde¬ 
pendent of the Treasurer of the United States. 

There was offered and received into evidence with the consent of 
counsel for the defendants, executive allowances of Presidents of the 
United States, in the cases of J. C. Isenberg, Claim Xo. 13737, a 
brother of the plaintiff, allowing the return of the remaining 20% 
of his money and property; of Zeller, Villinger & Company, allow¬ 
ing the return of the remaining 20% of their property on the opin¬ 
ion in the J. C. Isenberg case, which is cited as a precedent,! and, the 
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executive allowance of President Franklin D. Roosevelt on an opin¬ 
ion of the defendant. Cummings, allowing the return to Wilhelm 
Alexander Pfiueger of the remaining 20^f of his money and 
property. 


Carl G. GroSsmaxx. called at request of counsel for the defend¬ 
ants to translate from German to English, Richard M. Isenberg's 
German passport, testified as follows: 

The document which I have in my hand reads on the first page: 
German Reich—I hesitate to translate “Reich** because “Empire” 
is not the right translation for Reich. There is then on the first 
page a printed eagle under which are the words “Travelling pass 
No. 1”, name of the bearer of the pass, Richard Menno Isenberg, 
accompanied by his wife blank and by blank children. Nationality 
German Reich, i This pass contains thirty-two pages. On the second 
page is a photographic picture, apparently of Mr. Isenberg. There 
are two stamps on this page and the words “District Consul, Hage- 
now District, Mecklenburg.” 

Wife. Photographic picture crossed out. 

75 Signature of the bearer of the pass, Richard M. Isenberg and 
his wife blank space. 

It is attested, herewith, that the bearer is the person represented 
by the above photographic picture and that he has executed the sig¬ 
nature appearing below with his own hand. 

Hagenow. January 23, 1935. The Mecklenburg District, Consular 
of the District Hagenow. 

By order, and then an illegible signature. 

The left side the same rubber stamp as quoted above. 

Page 3: Personal description: 

Profession: Owner of a rittergut. which means farm property of a 
particular kind connected with certain land rights. 

Born: Bremen: 

Birthday: June 25. 1880. 

Residence: Tessin near Wittenburg. 

Stature: Medium heavy. 

Face: Oblong. 

Color of eves: Blue. 

Color of hair: Dark blond. 

Particular marks: None. 


The rest of the printed words on that page are crossed out. 

Page 4: Territorial validity of the pass within and outside of 
Germany: 

This pass becomes ineffective on January 27, 1940. 

Issuing authority: The Mecklenburg Consular of the District 
Hagenow. 

Date: January 28. 1935. 

Signature by order—signature illegible. 

At the left side the same rubber stamp. 

The rest of the words appearing in this pass are crossed out and the 
following pages are unwritten on up to Page 31. 

76 Q. That is in English, is it not? 

A. No; it is not. 

Q. Is not this in English [indicating] ? 
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A. I beg your pardon; yes; it is. It is in English. 

Q. And the last page is in English i 

A. Yes; the Consular Vise. I 

Mr. Connor. I believe that is all. 

Dr. Grossman testified that, under German law, a passport issued 
by the German Government is not proof of German citizenship. 

Be it further remembered that the foregoing contains the sub¬ 
stance of all of the evidence given on the hearing of this cause, and 
each of the exceptions stated to have been taken by the Attorney for 
the plaintiff were so taken and were duly allowed and looted by the 
court, and in order that each and every thereof may tye preserved 
and made of record this statement of evidence is dulyj stated, ap¬ 
proved. and signed, and ordered to be made of record iij the above- 
entitled cause tnis 3rd day of February 1936. | 

By the Court: i 

Alfred A. Wheat, 

Chief Justice . 

Approved: 

George W. Hott, 

Attorney for Plaintiff. 

Richard J. Connor, 
Attorney for Defendants. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6684. Homer S. Cummings, Attorney General &c., etj al., appel¬ 
lants. vs. Richard M. Isenberg. United States Court of Appeals 
for the District of Columbia. Filed Apr. 8, 1936. Moncure Burke,, 
clerk. 
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Homer S. Cummings, Attorney General of 
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v. 
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Appellee . J 
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DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT. j 

This suit was brought by Richard M. Isenberg, the 
appellee herein, under Section 9 of the Trading with 
the Enemy Act, as amended (40 Stat. 411; 5f) U. S. 
C. A., Appendix), against the Alien Property Cus¬ 
todian and the Treasurer of the United Stated, to re¬ 
cover the balance of property or the proceeds ^hereof 
which had been seized by the Custodian in January, 
1918, as the property of the appellee. Appellee has 
already claimed, and there has been returned to him, 
the portions of said property returnable under the pro- 


! 
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visions of the Winslow Act (Act of March 4, 1923; 42 
St at. 1511), and 80% of the balance thereof, returnable 
under the provisions of the Trading with the Enemy 
Act, as amended by the Settlement of War Claims Act 
of 1928 (Act of March 10, 1928; 45 Stat. 270-273). 
Appellee now claims that he was and is an American 
citizen and as such is suing for the balance of said 
property together with the entire income on all of the 
property seized, and also for the sums deducted or de¬ 
ductible by the Custodian as administrative expenses. 

Appellee’s claim to United States citizenship is 
based on his contention that he became a citizen of the 
Kingdom of Hawaii through his birth in Germany in 
1880 of parents who were naturalized citizens of the 
Kingdom of Hawaii. That, though remaining in Ger¬ 
many from the date of his birth until the latter part 
of the year 1899, he automatically became a citizen of 
the Republic of Hawaii on the foundation of said Re¬ 
public in 1894, and continued to be such citizen of the 
Republic on August 12, 1898. That by virtue of the 
Organic Act of April 30, 1900, (§ 4, 31 Stat. 141; 48 
U. S. C. § 494), he became a citizen of the United 
States and continued to be such citizen of the United 
States up to the time of instituting the present suit. 

Appellants denied that appellee was ever an Amer¬ 
ican citizen, but in the alternative, asserted that if he 
ever did become a citizen of the United States, he 
thereafter expatriated himself and ceased to be such 
citizen prior to the seizure of his property by the Cus¬ 
todian, or at any rate prior to the institution of the 
present suit. Appellants further asserted that the 
appellee became naturalized as a citizen of Ger¬ 
many in 1899 and that he continued to remain 
such up to the institution of the present action. Ap¬ 
pellants also asserted that appellee was an enemy 



I 

within the meaning of the Trading with thje Enemy 
Act at the time of the seizure of his property by the 
Custodian. Appellants further asserted in their an¬ 
swer that appellee was precluded from recovering in 
the present action by reason of the fact thkt at the 
time he filed his claim for the return of the 'property 
under the Settlement of War Claims Act he expressly 
consented to the investment of the property how sued 
for in accordance with the provisions of Section 9(m) 
and Section 25 of the Trading with the EnemV Act, as 
anlended, and Section 4 of the Settlement of War 
Claims Act of 1928 (45 Stat. 270-273). 

The pertinent facts are as follows: Both parents 
of the appellee were of German birth (R. 2$). Ap¬ 
pellee’s father first went to the Hawaiian Islands in 
1858 (R. 25). Appllee’s father and mother w4re mar¬ 
ried in Bremen, Germany, in 1869 (R. 25).! After 
marrying, appellee’s father took appellee’s mother to 
the Hawaiian Islands (R. 25). In 1874 appellee’s 
father became naturalizd as a citizen of the Kingdom 
of Hawaii (R. 22, P.’s Ex. 1), was made a Nobl^ of the 
Kingdom of Hawaii (R. 23, P.’s Ex. 2), and sejrved in 
the House of Nobles in the years 1874, 1876, 187^, 1880, 
1882, 1884, 1886, and by election 1890 (R. 2(3, P.’s 


Ex. 3). | 

In 1878 appellee’s father returned to Germany (R. 
25). Appellee was born in Bremen, Germany, oln June 
25, 1880. Eight weeks after appellee’s birth, his par¬ 
ents returned to Hawaii (R. 24). Appellee’s | sister, 
Paula Volkman, was born in 1883 in the same hcjmse in 
Bremen, Germany, in which appellee was born (R. 25). 

On April 12, 1899, appellee was naturalized iiito the 
citizenship of Bremen, Germany (Deft.’s Ex. No. 16, 
R. 42), and thereby acquired citizenship in th^ Ger¬ 
man Empire (R. 42). j 





4 


The appellee went to the Hawaiian Islands to asso¬ 
ciate himself in the business of H. Hackfeld & Com¬ 
pany, an Hawaiian corporation, in 1903 (paragraph 6, 
amended complaint, R. 7), though it appears that the 
appellee had been in the Hawaiian Islands for a period 
of six months from the latter part of 1899 (R. 25). Ap¬ 
pellee then returned to Germany where he spent six 
months training in the process of refining sugar (R. 
25). Immediately thereafter appellee attended the 
University of Berlin, studying the chemical and agri¬ 
cultural aspects of the sugar industry (R. 25). From 
October, 1901, until October, 1902, while appellee was 
at the University of Berlin, he underwent military 
training given by the German Imperial Military 
(R. 26). 

Appellee’s father died in Germany in 1903. Ap¬ 
pellee’s mother was in Germany at the time of ap¬ 
pellee’s father’s death and she never thereafter re¬ 
turned to Hawaii (R. 26). 

It was in April or May, 1903, that appellee made his 
second trip to Hawaii, remaining there until April, 
1905, at which time he returned to Germany (R. 25). 
While in Hawaii in 1904 appellee claims to have voted 
for President Theodore Roosevelt. (R. 37). (The Court, 
however, will take judicial notice of the fact that resi¬ 
dents of Hawaii have no vote in presidential elections.) 

On September 19,1906, appellee was married in Ger¬ 
many (R. 24). 

In 1907 appellee again went to Hawaii (R. 25), re¬ 
maining there until 1909 (R. 26), at which time he again 
returned to Germany (R. 26). In 1909 appellee pur¬ 
chased a farm in Mecklenburg, Germany (R. 26), on 
which he has resided since he first, acquired it (R. 27). 
At this time appellee’s mother in Bremen was getting 
old and wanted to have him in Germany (R. 26). Ap- 
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pellee never returned to the Hawaiian Islands after 
his arrival in Germany in 1909 (R. 26). In fL910 and 
1911 appellee underwent operations from which he re¬ 
covered in November, 1911 (R. 27). j 

During the period of the war appellee purchased 
German War Loan Bonds (R. 27). Appellfee never 
registered during the period of the World War as an 
American citizen, not even after the United States 
joined the war against Germany (R. 28). Though 
there was a Property Custodian in Germany, no part 
of appellee’s property was ever seized in Germany 
(R. 28). Appellee served in the German R(^d Cross 
during the war (R. 25, 27, 28). Appellee vot^d regu¬ 
larly at municipal elections in Germany (R. 27t). 

On May 4, 1923, appellee filed a claim with tjie Alien 
Property Custodian of the United States through his 
attorney-in-fact for the return of $10,000, in which he 
reserved the right to claim and establish American 
citizenship (R. 35, D.’s Ex. 12, 13). j 

On April 16, 1928, appellee filed a furthet claim, 
through his attorney-in-fact, with the Alien Property 
Custodian of the United States for the return of 80% 
of the balance of his property. This document re¬ 
cited that the claimant 4 ‘ represents and alleges that 
he is now and since April 6, 1916, has been a Resident 
and classed as a citizen of Germanv.” In this docu- 

mt 

ment, appellee expressly consented to the retention of 
20% of his property by the Alien Property Cus¬ 
todian and its investment in accordance with tpe Set¬ 
tlement of War Claims Act of 1928 (R. 35, 36; D.’s 
Ex. 14). Pursuant to this claim 80% of the Ifalanee 
of appellee’s property was returned to him (Rl 2, 4). 

After the return of the foregoing property, appellee, 
through his brother-in-law and attornev-in-facf;, filed 
income tax returns covering the years 1929 through 
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1934 with the Treasury Department of the United 
States on Internal Revenue Form 1040B, all of which 
returns were entitled “Non-resident Alien Income Tax 
Return.” On the returns for the years 1929, 1930, and 
1931, in answer to question 2 on said returns, reading, 
“Of what country are you a citizen or subject?” the 
answer was, “Germany.” (R. 28, 29.) For these years 
the appellee paid taxes on only that part of his total in¬ 
come derived from sources within the United States. 

The year 1931 was the next time that appellee came 
to the United States after leaving Hawaii in 1909 and 
establishing his residence in Germany, and on this visit 
he came on a passport issued to him by the German 
Government. On this occasion appellee remained in 
the United States from January to Februarv, 1931 
(R. 31). 

On June 1, 1933, appellee made application to the 
American Consul at Hamburg for registration as an 
American citizen because he wanted to get an Amer¬ 
ican passport (R. 33; D.’s Ex. 7, R. 30). On June 30, 
1933, Reuben D. Silliman as attorney-in-fact for ap¬ 
pellee requested the Secretary of State to withdraw 
this application made by appellee (D.’s Ex. 9; R. 33). 
On August 7, 1933, appellee requested that this appli¬ 
cation for American registration be withdrawn (D.’s 
Ex. 8; R, 33). 

On April 27,1934, the present action was commenced 
(R. 1). On December 4, 1935, the decree of the trial 
court was made and filed, ordering the return to ap¬ 
pellee of all of the money or property which had not 
been theretofore returned to him, together with ac¬ 
crued income thereon, and any amount deducted from 
such seized money or property by the Custodian as ad¬ 
ministrative charges together with accrued income on 
such amount. (R. 16.) 




QUESTIONS AT ISSUE. 


The questions at issue are the following: j 

1. Whether appellee was a citizen of the) United 

States at the time his property was seized by j:he Cus¬ 
todian, and if so, whether he has retained that! citizen¬ 
ship at all times subsequent thereto (Assignments of 
error Nos. 1, 5 and 6). | 

2. Whether, if appellee ever became a citizen of the 
United States, he thereafter became expatriated and 
ceased to be such citizen prior to the seizure} of his 
property by the Custodian or at any time subsequent 
thereto under the provisions of the Act of Mjarch 2, 
1907, and thereby is precluded from recover^ under 
Section 21 of the Trading with the Enemy Act (Assign¬ 
ment of error No. 8). 

3. Whether appellee became a citizen or subject of 
Germany by reason of his naturalization into tjhe citi¬ 
zenship of Bremen, Germany, on April 12, 18^9, and 
whether he continued to be such citizen up to tqe time 
of the institution of the present action (Assignment of 
error No. 7). 

4. Whether appellee is precluded from recovery in 

the present action by reason of having filed a Written 
consent to the retention and investment in the German 
Special Deposit Account, of the property hereiji sued 
for, pursuant to the provisions of Sections 9(m) ^nd 25 
of the Trading with the Enemy Act as amended by the 
Settlement of War Claims Act of 1928, and whether 
the court has jurisdiction to entertain appellee^s suit 
for the recovery of money deposited in the Gernmn 
Special Deposit Account (Assignments of error Nos. 
2,3,4). ! 
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5. Whether appellee was an 44 enemy’’ within the 

meaning of the Trading with the Enemy Act at the 

time of the seizure of his property by the Custodian, 

and whether as an “enemy” he is entitled to the return 

* 

of administrative expenses, either deducted or deduct¬ 
ible by the Alien Property Custodian (Assignment of 
error No. 9). 

6. Whether the court should have ascertained and 
specified in its decree the exact amount of money or 
property to be paid over or delivered to the appellee 
(Assignment of error No. 10). 

SPECIFICATION OF ERRORS RELIED UPON. 

The trial court erred: 

1. In overruling the appellants’ Motion to Dismiss 
the Appellee’s Bill of Complaint, as amended, by its 
order entered March 14, 1935. 

2. In failing to find as a fact that the moneys sued 
for, constituting the 20% of the property retained pur¬ 
suant to the appellee’s consent under Section 9(m) of 
the Trading with the Enemy Act, were invested by the 
Alien Property Custodian as required by Section 25 of 
the Trading with the Enemy Act and were transferred 
prior to the commencement of this suit to the Secretary 
of the Treasury for deposit in the German Special 
Deposit Account, and in finding that $61,620.18 remains 
in the possession or subject to the control of the appel¬ 
lants. 

3. In holding that the appellee is not estopped from 
recovering the balance of his property by reason of 
his having consented to the retention and investment of 
said balance by the Alien Property Custodian in accord- 


ance with Section 25 of the Trading with the Enemy 
Act, as amended. , 

4. In failing to hold that the court has no jurisdiction 
to entertain the appellee’s suit for moneys deposited 
by the Secretary of the Treasury in the Germaij Special 
Deposit Account. 

5. In holding that the appellee became at birth in 
Germany a citizen of the Kingdom of Hawaii, j 

6. In holding that the appellee was a citizep of the 

Republic of Hawaii on August 12, 1898, and became a 
citizen of the United States by virtue of the Hawaiian 
Organic Act of April 30, 1900. j 

7. In holding that the appellee did not bdcome a 

citizen of the German Empire by the naturalization of 
his parents as citizens of the free City of BrenpLen and 
the German Empire on or about April 12, 1899j and in 
holding that the appellee was ever other than aj citizen 
of Germany. j 

8. In failing to hold that, even if the appellee ever 

became a citizen of the United States, he thereafter 

i 

lost such citizenship by expatriation within the mean¬ 
ing of the Expatriation Act of March 2, 1907, apd Sec¬ 
tion 21 of the Trading with the Enemy Act. 

9. In failing to hold that the appellee \|as an 

“enemy” within the meaning of the Trading w|ith the 
Enemy Act at the time of the seizure of his property 
by the Alien Property Custodian and in ordering a 
return of amounts deducted for administrative exi-' 
penses. j 

10. In failing to ascertain and specify in its jdecree 
the exact amount of money or property to be pa^d over 
or delivered to the plaintiff. 
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ARGUMENT. 

I. 

Appellee Never Became a Citizen of the United States 
Under the Hawaiian Organic Act of 1900 for the 
Reason That He Was Not a Citizen of the Republic 
of Hawaii on August 12, 1898. 

Appellee’s sole claim to American citizenship is based 
upon the Act of Congress to Provide a Government for 
the Territory of Hawaii, otherwise known as the 
Hawaiian Organic Act, approved April 30, 1900, and 
effective June 14, 1900 (31 Stat. 141), Section 4 of 
which reads as follows: 

Section 4. That all persons who were citizens of 
the Republic of Hawaii on August twelfth, eighteen 
hundred and ninety-eight, are declared to be citi¬ 
zens of the United States and citizens of the Terri¬ 
tory of Hawaii. 

•/ 

Appellee claims that he was a citizen of the Republic 
of Hawaii on August 12,1898, by reason of the fact that 
at the time of his birth in Germany in 1880 his parents 
had become naturalized citizens of the Kingdom of 
Hawaii. 

It is proposed to demonstrate (a) that appellee did 
not become a citizen of the Kingdom of Hawaii by 
virtue of his birth in Germany to parents who were 
naturalized citizens of the Kingdom of Hawaii, and 
(b) that, in any event, he never became a citizen of the 
Republic of Hawaii, and therefore was not a citizen of 
the Republic of Hawaii on August 12, 1898. 

(a). A brief review of the history of Hawaii leading 
up to the foundation of the Republic on July 3, 1894, 
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recalls that the Kingdom of Hawaii existed unpl Janu¬ 
ary 14, 1893, at which time the Kingdom wps over¬ 
thrown and a provisional government was set i^p. This 
government continued in control until July |3, 1894, 
when the Republic of Hawaii was establishejd. The 
Republican Government was in existence from! July 3, 
1894, until August 12, 1898, at which time the] Islands 
were annexed to the United States. Between | August 
12, 1898, and June 14, 1900 (the effective dat6 of the 
Hawaiian Organic Act of April 30, 1900), there was an 
interregnum period during which the laws of [Hawaii 
continued to remain in force pursuant to Article III 
of the Treatv of Annexation of Hawaii of 1$97 and 
Public Resolution No. 51, 55th Congress, 2nd Session. 
The Hawaiian Organic Act of April 30, 1900, provided 
for the application of the laws of the United Spates to 
the newly acquired territory and contained the pro¬ 
vision making those persons citizens of the United 
States who were citizens of the Republic on August 12, 
1898. ] 

At the time of Richard M. Isenberg’s birthj there 
was no statute or constitutional provision of the King¬ 
dom of Hawaii specifically defining his citizenship 
status. It is significant to note that from 1846 to 1859 
there had been a statute of the Kingdom (Statutes of 
the Kingdom of Hawaii, 1845, 1846, Ch. 5, Art. 1, § 3, 
p. 76) conferring citizenship in the Kingdom upon for¬ 
eign-born children of a parent native of the Kingdom, 
reading as follows: I 

i 

Section III. All persons born within the juris¬ 
diction of this kingdom, whether of aliefi for¬ 
eigners, of naturalized or of native parents!, and 
all persons born abroad of a parent native of this 
kingdom, and afterwards coming to reside ir^ this, 
shall be deemed to owe native allegiance tc| His 
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Majesty^ All such persons shall be amenable to 
the laws of this kingdom as native subjects. All 
persons i born abroad of foreign parents, shall, un¬ 
less duly naturalized, as in this article prescribed, 
be deemed aliens, and treated as such, pursuant to 
the laws. (Italics supplied.) 

This statute was repealed in 1859 (Civil Code Hawaiian 
Islands, 1859, Ch. XL, § 1491), and from the date of its 
repeal no similar statute was ever subsequently en¬ 
acted, either by the Kingdom or the succeeding Repub¬ 
lic. It will be observed that even this statute while it 
was in force did not confer citizenship upon the foreign- 
born children of parents naturalized in the Hawaiian 
Kingdom, but only upon those foreign-born children of 
a parent native of the Kingdom. 

It is therefore necessary to look for guidance as to 
the citizenship status of appellee, at the time of his 
birth, to the general provisions of the law of the King¬ 
dom. 

Under the provisions of Section 823 of the Civil 
Code of Hawaii of 1859, which was in force on the date 
of the birth k)f the appellee, the courts of Hawaii were 
given some latitude in choosing the rule of law to apply 
to any given set of facts. This section reads as 
follows: 

Section 823. The several courts may cite and 
adopt the reasonings and principles of the ad¬ 
miralty, maritime, and common law of other coun¬ 
tries, and also of the Roman or civil law, so far 
as the same may be founded in justice, and not in 
conflict with the laws and customs of this kingdom. 

Having this statute in mind, it bcomes necessary to de¬ 
termine which rule or bodv of rules of law would have 
been selected and applied by the courts of the King- 
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dom of Hawaii for the purpose of ascertaining the 
citizenship of appellee in 1880, immediately iifter his 
birth. The solution of the problem is found in the case 
of Thurston v. Allen, 8 Hawaiian Reports 392, de¬ 
cided February 17, 1892. This case is cogent Authority 
for the proposition that in any case of first impression 
the courts of the Kingdom of Hawaii, though j granted 
the foregoing statutory freedom of choice, wou^d, in the 
absence of very compelling reasons to the contrary, 
apply the common law of England. In the cajse itself 
the court, observing that the common law of England 
was not in force in the Kingdom eo nomine and as a 
whole, refused to apply the rule in Shelley’s case be¬ 
cause of its utter inappropriateness to the situation of 
the Kingdom of Hawaii, but used the following very 
significant language, at page 398 of the opinion: 

We and our predecessors on this bench hlave felt 
free to examine into the reasoning of eve^y prin¬ 
ciple of tlie common law as it has been presented to 
us for adoption from time to time. We weife much 
impressed with the statement made at thp argu¬ 
ment by Mr. Peterson, of counsel for the plaintiffs, 
that of the nine hundred reported cases of this 
Court, in only about nine cases, or one p<fr cent, 
has this Court departed from the common]law on 
the point under consideration. When we have fol¬ 
lowed and adopted the common law, we hjpce felt 
that its reasoning was sound and just, and ijs prin¬ 
ciples adapted to our circumstances. W^ien we 
have felt otherwise we have not hesitated t4 reject 
it. And although it may now be asserted with con¬ 
siderable assurance, in view of the past history of 
this Court, that when a question arises nevt to the 
Courts of this Kingdom, we will probably [follow 
the precedents and principles laid down by the 
Courts of those countries where the commbn law 
prevails, we are not bound to follow them. They 






are not absolutely authoritative, and until further 
restrained by statute, we shall continue to rejoice 
in our freedom. 

From the foregoing quotation of the court it will be 
observed that the odds in favor of the application of 
the rules of the common law in a case of first impres¬ 
sion were exactly 100 to 1. In addition to this over¬ 
whelming preference for the rules of the common law 
as indicated by the actual decisions of the court, it is 
significant to note that at the session of the Hawaiian 
Legislature subsequent to the decision of the Thurston 
case that Section 5 of Chapter 47 of the Session Laws 
of 1892 of the Kingdom of Hawaii was enacted and 
reads as follows: 

Section 5. The common law of England, as 
ascertained by English and American decisions, is 
hereby declared to be the common law of the 
Hawaiian Islands in all cases, except as otherwise 
expressly provided by the Hawaiian Constitution 
or law’s, or fixed by Hawaiian judicial precedent, or 
established by Hawaiian national usage, provided 
how’ever, that no person shall be subject to criminal 
proceedings except as provided by the Hawaiian 
law’s. 

Assuming from the foregoing that the common law’ 
was the applicable law’ to determine the citizenship 
status of appellee at the date of his birth, w’e are next 
confronted w’ith the problem of w’hether or not appellee 
would have become a citizen of the Kingdom of 
Haw’aii under the provisions of the common law, or 
stated generally, w’hether under the common law T a for¬ 
eign-born child acquires the citizenship of his parent. 
This very question w’as exhaustively investigated by 
the Supreme Court of the United States in the classic 
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83-page opinion in the case of United Stated v. Wong 
Kim Ark, 169 U. S. 649. Without rehearsing the re¬ 
view of the law made by the Supreme Court, it is suf¬ 
ficient to state that the Court epitomizes the result of 
its investigation with the quotation from “Binney on 
Alienigenae,” 14, 20, as follows, at page 0' 
opinion: 


70 of its 


i 

‘The notion that there is any common faw prin¬ 
ciple to naturalize the children born iii foreign 
countries, of native-born American father and 
mother, father or mother, must be discarded. 
There is not, and never was any such| common 
law principle.’ 

The Court adding: 

and the great weight of English authorities be¬ 
fore and since he wrote, appears to support his 
conclusion. 

i 

! 

In the recent case of Wong Foong v. United States, 
decided by the Circuit Court of Appeals for the Ninth 
Circuit on February 15, 1934, 69 F. (2d) 681, we have 
a set of facts almost identical with those of th^ instant 
case on the question of acquisition of Hawaiian citi¬ 
zenship, the only difference being that a chijld born 
abroad in that case was born subsequent to the passage 
of the Act of 1892, which specifically adopted the com¬ 
mon law as the controlling body of law for the King¬ 
dom. The Court in that case adopted the conclusion of 
the United States Supreme Court as to the rulp of the 
common law governing children born abroad and con¬ 
cluded that a child born abroad of an Hawaiian parent 
did not become a citizen of Hawaii. At page 682 the 
court states: 
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Under the common law of England a child born 
abroad of a father who is a subject of England 
does not become a citizen of England. U. S. v. 
Wong Kim Ark, 169 U. S. 649, 670, 18 S. Ct. 456, 
42 L. Ed. 890. Consequently, under the laws of 
the kingdom of Hawaii the petitioner who was 
born in China did not become a citizen of the king¬ 
dom by virtue of the citizenship of his father un¬ 
less there is some Constitution, law, judicial prece¬ 
dent, or usage, to the contrary. None has been 
called to our attention by the petitioner. 

It is to be noted that the opinion in the Wong Foong 
case was not in the least governed by the fact that the 
petitioner was Chinese; the decision would have been 
equally applicable to one of any other race. 

It is submitted that on the foregoing authority ap¬ 
pellee did not become a citizen of the Kingdom of 
Hawaii by reason of his having been born in Germany 
in 1880 to parents who were naturalized citizens of the 
Kingdom of Hawaii. 

(b) Having disposed of appellee’s claim that he be¬ 
came a citizen of the Kingdom of Hawaii through his 
birth in Germany of parents who were naturalized citi¬ 
zens of the Kingdom, it will be further demonstrated 
that in no other wav did he ever become a citizen of 
the Republic of Hawaii. 

In order to have become naturalized into the citizen¬ 
ship of the United States by virtue of the Hawaiian 
Organic Act, appellee must have been a citizen of the 
Republic of Hawaii on August 12, 1898. 

Citizenship in the Republic of Hawaii was controlled 
entirely by the provisions of its Constitution promul¬ 
gated on July 3, 1894, on the establishment of the Re¬ 
public. Section 17 of that Constitution was the provi- 
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sion determinative of Hawaiian Republican citizen¬ 
ship. It reads as follows: 

Article 17, Section 1. All persons bofn or nat¬ 
uralized in the Hawaiian Islands, and subject to 
the jurisdiction of the Republic, are citizens there- 
of. 

This section is almost identical in language with the 
Fourteenth Amendment to the United States Constitu¬ 
tion, and in the interpretation thereof the courts have 
relied very greatly upon judicial interpretations of the 
Fourteenth Amendment to the Constitution of the 
United States. 

In the case of Macfarlane v. Collector of Customs, 
11 Hawaiian Reports 166 (1897), referring t)o Article 
17, Section 1 of the Constitution of the Hawaiian Re¬ 
public, the court, citing a series of American 'decisions 
as authoity for the interpretation of its Constitution, 
pointed out that, at page 173: 

The Fourteenth Amendment of the Constitution 
of the United States has precisely simjilar lan¬ 
guage in defining citizenship in that country. 

i 

We therefore are confronted with the question as to 
whether or not appellee brings himself within this pro¬ 
vision of the Hawaiian Constitution. 

That he was not born in the Hawaiian Islands within 
the meaning of the provision admits of no ddubt. In 
the Macfarlane case, supra, 11 Hawaiian Reports 173, 
at the bottom of page 169 and top of page 170, the 
court states: 

The provision is clear and unambiguous and 
must govern, ... It is not for this court to add 
to Article 17, limitations or restrictions which the 

i 
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framers of the Constitution did not see fit to 
insert. 

In the case of In re Lam Mow, 19 F. (2d) 951 (1927), 
the court, in discussing the claim of a Chinese born on 
the high seas aboard an American vessel, who claimed 
to be “born in the United States” within the meaning 
of the Fourteenth Amendment, stated at page 952 of 
the opinion, in holding against that claim: 

Birth 4 in the United States’ is required under the 
Fourteenth Amendment. Jurisdiction, civil and 
criminal, of the United States over the place of 
birth, is not in itself enough to bestow citizenship 
upon one not in fact born in the United States. 

That actual physical birth within the United States is 
contemplated by the words 4 4 born in the United 
States” is cogently indicated in the classic opinion in 
the case of United States v. Wong Kim Ark, 169 U. S. 
649, wherein the court states at page 702: 

The Fourteenth Amendment of the Constitution, 
in the declaration that 4 4 all persons born or nat¬ 
uralized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside,” con¬ 
templates two sources of citizenship, and two only: 
birth and naturalization. Citizenship by natural¬ 
ization can only be acquired by naturalization 
under the authority and in the forms of law. But 
citizenship by birth is established by the mere fact 
of birth under the circumstances defined bv the 
Constitution. Every person born in the United 
States, and subject to the jurisdiction thereof, be¬ 
comes at once a citizen of the United States, and 
needs no naturalization. A person born out of 
the jurisdiction of the United States can only be¬ 
come a citizen by being naturalized, either by 
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treaty, as in the case of the annexation foreign 


exercised 
ersons to 


territory; or by authority of Congress, 
either by declaring certain classes of p| 
be citizens, as in the enactments conferring citi¬ 
zenship upon foreign-born children of citizens, or 
by enabling foreigners individually to bebome citi¬ 
zens by proceedings in the judicial tribunals, as 
in the ordinary provisions of the naturalization 
acts. (Italics supplied.) I 

I 

It being perfectly clear that appellee was not “born 
in the Hawaiian Islands’’ within the meaning of Arti¬ 
cle 17 of the Constitution of the Republic, the next 
inquiry is as to whether he was naturalized in the 
Hawaiian Islands within the meaning of that section. 
In the foregoing quotation of the United States Su¬ 
preme Court in the case of United States v. Wong Kim 
Ark, 169 U. S. 649, at page 702, the Court points out 
two methods of naturalization: 

(1) by treaty as in the case of annexation o^ foreign 
territory, and 

(2) by authority of Congress, exercised either 

(a) by declaring certain classes of peirsons to 
be citizens, as in the enactments conferring 
citizenship upon foreign-born children of 
citizens, or 

(b) by enabling foreigners individually to be¬ 
come citizens by proceedings in the judicial 
tribunals, as in the ordinary provisions of 
the naturalization acts. 

No claim is made that at the time the Republic 
of Hawaii was established on July 3, 1894, or at the 
time that the Provisional Government, which had over¬ 
thrown and succeeded the Hawaiian monarchy, was set 
up on July 14, 1893, that there was any treaty of an¬ 
nexation between the preceding and succeeding gov- 
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ernments under the terms of which appellee could have 

become a citizen of the Republic. In other words, there 

may be eliminated from this discussion the first method 

of naturalization indicated bv the United States Su- 

* 

preme Court, namely, “by treaty as in the case of an¬ 
nexation of foreign territory.” 

This brings us to the single remaining inquiry, in 
connection with the question of acquisition of Hawaian 
Republican citizenship, namely, whether appellee be¬ 
came naturalized under any method analogous to that 
indicated by the United States Supreme Court, supra, 
that is: 

(2) by authority of Congress (or in the present case, 
by action of the legislature of the Kingdom of Hawaii), 
exercised either 

(a) By declaring certain classes of persons to 
1)0 citizens, as in the enactments conferring 
citizenship upon foreign-born children of 
citizens, or 

(b) By enabling foreigners individually to be¬ 
come citizens by proceedings in the judicial 
tribunals, as in the ordinary provision of 
the naturalization acts. 

It is important to note parenthetically that natural¬ 
ization by this second method is made possible under 
the United States Constitution, not by virtue of the 
Fourteenth Amendment, but rather by virtue of Arti¬ 
cle 1, Section 8, Clause 4, which provides: 

The Congress shall have power ... To estab¬ 
lish an uniform Rule of Naturalization, . . . 

No such provision was embodied in the Constitution 
of the Republic of Hawaii; in lieu thereof the latter 
Constitution provided within itself the conditions of 





naturalization. It has heretofore been pointed out 
that from 1845 to 1859 there was in force in tjhe King¬ 
dom a statute analogous to that mentioned b^ the Su¬ 
preme Court in the Wong Kim Ark case wjiich con¬ 
ferred citizenship in the Kingdom upon forbign-born 
children of parents native of the Kingdom. T^liis stat¬ 
ute was repealed in 1859 and no similar stajtute was 
thereafter reenacted, either bv the Kingdom br bv the 
succeeding Republic. Therefore appellee cpuld not 
have become naturalized by method 2 (a) mentioned 
above. 

As to method 2 (b) that is, formal individual 
naturalization, there was in force in the Kingdom of 
Hawaii from the date of appellee’s birth dowjn to the 
foundation of the Republic, definite statutorjr provi¬ 
sions for acquisition of citizenship by this method, 
which provisions were substantially those of Article 8 
of the Civil Code of the Hawaiian Islands of 1859, 
reading as follows: 

i 

ARTICLE VIII.—NATURALIZATION joF 

FOREIGNERS. i 

l 

I 

Section 428. The minister of the Interior shall 
have the superintendence and direction of jhe nat¬ 
uralization of foreigners. 

Section 429. The said minister shall have the 
power, either in person, or through his chief clerk, 
upon the application of any alien foreigner, stat¬ 
ing his intention to become a permanent resident 
of the kingdom, to administer the oath (|)f alle¬ 
giance to such foreigner, if satisfied that j it will 
be for the good of the kingdom, and that sficli for¬ 
eigner is not of immoral character, nor a ijefugee 
from the justice of some other country, no^ a de¬ 
serting sailor, marine, soldier or officer. 
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Section 430. The oath of allegiance to be admin¬ 
istered as aforesaid, shall be as follows: 

The undersigned, a native of., lately 

residing in., being duly sworn, upon his 

oath, declares that he will support the Consti¬ 
tution and Laws of the Hawaiian Islands, and 

bear true allegiance to His Majesty, ., 

the King. 

Subscribed and sworn to this .dav 

* 

of.A. D. 18., before me, 


Section 431. The oath of allegiance shall always 
be subscribed by the person so naturalized, be 
sworn to in the form most obligatory upon his 
conscience, and the jurat thereof shall be sub¬ 
scribed by the Minister of the Interior, or his chief 
clerk. 

There is no evidence whatsoever in the record that 
appellee took advantage of this method of acquiring 
citizenship in the Kingdom. 

From the foregoing analysis it is concluded that ap¬ 
pellee never brought himself within the requirements 
of Article 17 of the Constitution of the Republic of 
Hawaii, and therefore was not a citizen of the Re¬ 
public on August 12, 1898. 

In the case of United States v. Manzi, 276 IT. S. 463, 
467, the Supreme Court said: 

Citizenship is a high privilege, and when doubts 
exist concerning a grant of it, generally at least, 
they should be resolved in favor of the United 
States and against the claimant. Swan & Finch 
Co. v. United States, 190 U. S. 143, 146. 
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The Trial Court Erred in Failing to Hold That Even 
if the Appellee Ever Became a Citizen of the 
United States, He Thereafter Lost Such Citizen¬ 
ship by Expatriation Under the Act of ftfarch 2, 
1907, and Is Thereby Precluded From Recovering 
by Reason of Section 21 of the Trading Yfith the 
Enemy Act. 

If it be assumed, which is again denied, that appellee 
became a citizen of the United States by virtuej of the 
Hawaiian Organic Act of April 30, 1900, the evidence 
in the record overwhelmingly establishes t^iat he 
ceased to be such citizen by virtue of the provisions of 
the Act of March 2, 1907, and that under Sectio^i 21 of 
the Trading with the Enemy Act he is precluded from 
recovering in the present action. The pertinent por¬ 
tion of the Act of March 2, 1907 (34 Stat. 1228; $ U. S. 
C. §17), reads as follows: 

. i 

Section 17. Same; presumption. Any American 
citizen shall be deemed to have expatriated him¬ 
self when he has been naturalized in any foreign 
State in conformity with its laws, or when lie has 
taken an oath of allegiance to any foreign jState. 

When any naturalized citizen shall have resided 
for two years in the foreign State from whjch he 
came, or for five years in any other foreign State 
it shall be presumed that he has ceased to ^e an 
American citizen, and the place of his general 
abode shall be deemed his place of residency dur¬ 
ing said year. Such presumption may be over¬ 
come on the presentation of satisfactory evidence 
to a diplomatic or consular officer of the Ignited 
States, under such rules and regulations ag the 
Department of State may prescribe. Duplicates 
of any evidence, registration, or other act|s re- 
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quired by this section shall be filed with the De¬ 
partment of State for record. 

Section 21 of the Trading with the Enemy Act (Act 
of March 4, 1923; 42 Stat. 1516), reads as follows: 

Section 21. Claims of naturalized citizens as af¬ 
fected by expatriation. The claim of any natu¬ 
ralized American citizen under the provisions of 
this Act 1 shall not be denied on the ground of any 
presumption of expatriation which has arisen 
against him, under the second sentence of section 
2 of the Act entitled “An Act in reference to the 
expatriation of citizens and their protection 
abroad , v approved March 2, 1907 (Sections 16, 17 
of Title 8 Aliens and Citizenship) if he shall give 
satisfactory evidence to the President, or the 
court, as the case may be, of his uninterrupted 
lovaltv to the United States during his absence, 
and that he has returned to the United States, or 
that he, although desiring to return, has been pre¬ 
vented from so returning by circumstances beyond 
his control. 

The year 1909 was the last year during which ap¬ 
pellee was in the Hawaiian Islands. During that year 
he returned to Germany, purchased a large farm at 
Mecklenburg in Germany, and continued to reside on 
that farm from 1909 to the date on which he testified 
in the present action (November 18, 1935). Whether 
the two-year or five-year test for expatriation under 
the Act of 1907 applied, appellee had very clearly 
raised against him by the year 1918, when his prop¬ 
erty was seized by the Alien Property Custodian, the 
presumption of expatriation. During the period of the 
war appellee was not required to register with any 
German authoritv of anv kind whatsoever, and further- 
more, though there was a Property Custodian in Ger- 
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many, no part of his property was seized or tjaken by 
such Property Custodian. During the war period ap¬ 
pellee also purchased German Government War Bonds 
and served in the German Red Cross. 

Furthermore, following the official termination of the 
war between the United States and Germanv on 


July 2, 
in Ger- 
United 


1921, appellee continued to reside on his farm 
many and never took occasion to come to the 
States until January, 1931. At this time appellee re¬ 
mained in the United States from January, 1931, to 
February, 1931, again returning to Germany. On the 
occasion of this visit appellee travelled on a passport 
issued to him by the German Government (R. 33). 

In 1923, at the time appellee filed his first claip with 
the Alien Property Custodian under the Winslpv Act, 
if he were an American citizen he could have required 
all of the property seized by the Alien Property Cus¬ 
todian or the proceeds thereof, after the deduction of 
administrative expenses, to have been returned tjo him. 
This he did not do. He chose, rather, to mak^ claim 
for the sum of $10,000, in the face of the fact that the 
Alien Property Custodian had at that time property 
belonging to him of a value of over $300,000. It i s true 
that at the time of filing this claim there was inserted 

w # • I 

in the claim form a reservation, reserving to appellee 
his subsequent right to establish his American citizen¬ 
ship. The establishment of such American citizenship, 
if it existed, was open to him on June 5, 1920, under 
Sec. 9 of Trading with the Enemy Act as amended on 
that date (41 Stat. 977) and at any time subsequent 
thereto up until the date on which he filed a claiin for 
80% of the balance of his property on April 16j 1928 
(R. 35-6) under the provisions of the Settlemdnt of 
War Claims Act of 1928. On said date instead qf as¬ 
serting his claim to American citizenship, which hd pur- 



26 


ported to have reserved the right to do in the claim 
filed under the Winslow Act, he filed a claim asking 
for only 80% of his property, reciting, “The claimant 
represents and alleges that he is now and since April 
6, 1916, has been a resident and classed as a citizen of 
Germany,”!and specifically consented to the postpone¬ 
ment of the return of 20% of the value of his property 
and its investment in accordance with the provisions 
of Sections 9(m) and 25 of the Trading with the Enemy 
Act as amended. 

On Juneil, 1933, appellee made application to the 
American Consul at Hamburg, Germany, for registra¬ 
tion as an American citizen (D.’s Ex. 7, R. 30, 31, 32). 
The contents of this document are of great importance 
in throwing light upon the question of both the actual 
historical conduct of the appellee and his state of mind 
in regard to his claim of American citizenship. Among 
other very interesting representations the appellee 
stated under oath: “I do not intend to return to the 
United States permanently to reside” (R. 31). This 
document was signed and sworn to by appellee. In 
regard to this application appellee testified, “I made 
application to the American Consul at Hamburg on 
June 1, 1933, for registration as an American citizen 
because I wanted to get an American passport (R. 33) 

. . . I should answer that I had other reasons for mak¬ 
ing this application for registration as an American 
citizen. It was also for the purpose of establishing 
my pending claim before the Alien Property Custodian 
of the United States. That was part of the reason, 
but not the entire reason” (R. 37). Appellee then 
continued to state further reasons for making 
the application. It is quite ironical, however, that on 
August 7, 1933, appellee requested the American Con¬ 
sul at Hamburg that his application for registration 
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as an American citizen be withdrawn (D.’s Ipx. 8, R. 
33). The only explanation contained in the entire rec¬ 
ord for this action on the part of the appelled, who so 
violently asserts his American citizenship, is the fol¬ 
lowing: “I withdrew on August 7, 1933, my applica¬ 
tion pending with the American Consul at Hamburg 
for registration as an American citizen because my 
attorney at law, Mr. Silliman, advised me tjo do it. 
That is the only reason I had for so doing’’ (R. 37). 
On June 30, 1933, Reuben D. Silliman, counsel for 
appellee both on the trial and on this appeal, wrote a 
letter to the Secretary of State requesting thkt if an 
application for a passport had been made by ^ppellee 
to the Consulate General at Hamburg he, Reuben D. 
Silliman, wished to withdraw the same as attorney in 
fact for appellee. No explanation from either Appellee 
or counsel appears anywhere in the record for this 
action. 

On November 1,1935, for the first time after the Jan- 
uary-February 1931 visit, appellee again cam^ to the 
United States (for the purpose of the present litiga¬ 
tion) travelling on a passport issued by the German 
Government (R. 33, 44). This passport was signed by 
appellee and entered therein is 4 4 Nationality (german 
Reich” (R. 44). On appellee’s baggage declaration 
and entry on this visit, appellee stated over his writ¬ 
ten signature “that I am a citizen of the country of 
Germany” (D.’s Ex. 10, R. 34). On the “Certificate 
of Admission of Alien” covering appellee’s entj’v into 
this country on the occasion of this visit, ent^y (6) 
thereof reads, “Citizen of Germany; Race, German;” 
entry (9) reads, “Last permanent residence, Tessin, 
Germany” (D.’s Ex. 11, R. 34, 35). 

A careful review of the evidence overwhelmingly 
forces the conclusion that every unequivocal act of the 
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appellee from the date of his attaining the age of the 
use of reasoning, right down to the verv moment he 
closed his testimony in the trial court in the present 
litigation, was indicative of an intention to he and 
remain a citizen of the German Empire and of the 
succeeding German Republic. It is respectfully sub¬ 
mitted that not a single unequivocal act, or anything 
worthy of the dignity of credible evidence in any part 
of the record sustains any contention that appellee 
might make that he has overcome the presumption of 
expatriation which has arisen against him by virtue of 
the Act of 1907. 

The legally operative facts appearing in the record 
show a remarkable parallel to the case of Thor sell v. 
Miller , Alien Property Custodian , decided by this 
Court on April 6, 1925 (5 F. (2) 118). It is submitted 
that the claimant in the Thor sell ease was on a much 
sounder footing by far than the appellee in the present 
matter. In the Tliorsch case after a lengthy discussion 
of the Act of March 2,1907, and Section 21 of the Trad¬ 
ing with the Enemy Act, the court observed (pg. 120): 

It should be noted that these requirements [the 
provisions of Section 21 of the Trading with the 
Enemy Act] are not mere rules of evidence for 
ascertaining whether a naturalized American citi¬ 
zen thus residing abroad had thereby intention¬ 
ally expatriated himself. They serve rather as a 
limitation upon the Trading with the Enemy Act, 
prohibiting any naturalized citizen of the United 
States from recovering under section 9 of the act 
after residing abroad for the prescribed period, 
without first poving his uninterrupted loyalty to 
this country while abroad, and that he had re¬ 
turned to the United States, or been prevented 
from doing so bv circumstances bevond his 
control. 
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As appellee became a German citizen by virtue of 
his naturalization in Bremen on April 12, 1899, as 
demonstrated in Point III of this Argument, then even 
if it be assumed that he became naturalized as an 
American citizen on June 14, 1900, this beinjg the ef¬ 
fective date for the acquisition of American citizenship 
under the Hawaiian Organic Act of April ,30, 1900, 
which naturalization of appellee is denied by appel¬ 
lants, his position was actually the same asf that of 
the plaintiff in the Tkorsch case , and he was precluded 
from maintaining this action under the Trading with 
the Enemy Act. Furthermore in the case of |he pres¬ 
ent appellee the provisions of the so-called Bancroft 
Treaty of 1868 (15 Stat. 616) are applicable. Article 4 
thereof reads as follows: 

Article IV. If a German naturalized in America 
renews his residence in North Germany, without 
the intent to return to America, he shall be held 
to have renounced his naturalization in the United 
States. Reciprocally, if an American naturalized 
in North Germany renews his residence! in the 
United States, without the intent to rejturn to 
North Germany, he shall be held to hjave re¬ 
nounced his naturalization in North Germany. The 

intent not to return mav be held to exist when the 

* 

person naturalized in the one country resides more 
than two years in the other country. . . . j 

It may be observed at this point that if it be de¬ 
termined that appellee did not become a citizen of the 
United States by virtue of the Hawaiian Organic Act 
of April 30, 1900, and also that he did not become a 
citizen of Germany by virtue of his naturalization into 
the citizenship of Bremen on April 12, 1899, he is, 
therefore, stateless and under the provisions of Sec¬ 
tion 9 (b) (14) of the Trading with the Enemy Act is 
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in precisely the same category as if he were a citizen 
or subject of Germany. Said Section 9 (b) (14) is 
worded as follows: 

An individual who at such time was a citizen or 
subject of Germany or who, at the time of the re¬ 
turn of any money or other property, is a citizen 
or subject of Germany or is not a citizen or subject 
of any nation, State, or free city, and that the 
written consent provided for in subsection (m) 
has been filed; or 

It is therefore concluded that if appellee ever be¬ 
came a citizen of the United States, he thereafter 
ceased to be such citizen prior to January, 1918, and 
never regained his American citizenship. If he was 
stateless he was not entitled to recovery in this action. 

in. 

The Trial Court Erred in Failing to Hold That Appellee 
Did Not Become a Citizen of the German Empire 
by Virtue of His Naturalization, and That of His 
Parents, as Citizens of the Free City of Bremen on 
or About April 12, 1899. 

There vras offered in evidence for the defendants, 
Exhibit No. 16 (R. 42), the certified copy of a record 
of the City of Bremen, dated April 12, 1899, reciting 
that Paul Isenberg, his wife, Beta, and children Rich¬ 
ard and Paula, were that date received into the citizen¬ 
ship of Bremen. On cross-examination, Dr. Gross- 
mann, the expert on German law and a witness for the 
appellee, testified, as such expert, “If on that date 
Richard M. Isenberg became a citizen of the Free City 
of Bremen, he would also have acquired thereby citi¬ 
zenship in the German Empire’’ (R. 42). 


Dr. Grossmann further testified 4 ‘It was I the Ger¬ 
man law of citizenship that the naturalization of the 
male parent automatically naturalized as citizens his 
wife and the minor children of whom he had Custody” 
(R. 41). He further testified, “In some German states 
one would not become a citizen thereof unless he re¬ 
nounced his former citizenship. This was not true of 
the State of Bremen. Bremen did not require the ap¬ 
plicant to renounce his former citizenship” (R. 41). 
Dr. Grossmann further testified (R. 42), “1^ on that 
date (April 12, 1899) Richard M. Isenberg became a 
citizen of the Free City of Bremen, he would also have 
acquired thereby citizenship in the German ' Empire. 
No fact in the life of Richard Isenberg subsequent to 
April 12, 1899, has been called to my attention which 
would have operated so as to deprive Richard M. Isen¬ 
berg of German citizenship.” 

In the case of Beta Isenberg v. Frederick G. Hicks 
(succeeded by Sutherland), Alien Property Ci{stodian f 
et al.y Equity No. 43,974, in the Supreme Couilt of the 
District of Columbia, in passing upon a motioiji to dis¬ 
miss the complaint filed therein, Acting Judgk Smith 
held that Beta Isenberg, appellee’s mother, did not 
lose her Hawaiian citizenship by virtue of her natu¬ 
ralization in Bremen under the same certificate which 
is defendant’s exhibit No. 16 in this case, for the) reason 
that he construed the law of Hawaii to be such as not 
to allow the expatriation of its citizens. After the 
submission of that case on its merits Chief Justice 
Walter I. McCoy filed an opinion (R. 43), on M^rch 16, 
1926, which is as follows: | 

This case is before the Court for final decision. 

The facts presented are not identical with those 
stated in the bill upon which Judge Smith acted 
when he decided the motion to dismiss- the bill 
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and were iit not for the fact that he held that Paul 
Isenberg and his wife, the plaintiff herein, could 
not expatriate themselves as citizens of the Re¬ 
public of i Hawaii I would sign a decree for the 
defendants dismissing the bill for the reason that 
on the evidence I find as a matter of fact that 
Isenberg and the plaintiff became citizens of the 
free City of Bremen and thereby citizens of Ger¬ 
many and that fact coupled with the other facts 
disclosed by the evidence proved to my satisfac¬ 
tion that they intended to become citizens of Ger¬ 
many and permanently domiciled therein. This 
conclusion on the facts is amply confirmed by the 
testimony as to the residence of the plaintiff in 
Germany i after the death of her husband which 
residence continued all during the war with Ger¬ 
many during which time she did not nor was she 
required to act in any way other than as a citizen 
of Germany—for instance as by registering as a 
citizen of the United States. I do not see how the 
conclusion can be escaped that she was a citizen 
of Germany and domiciled there ever since she and 
her husband became citizens of the free City of 
Bremen. However as above stated on the question 
of citizenship I feel constrained to follow the de¬ 
cision of Judge Smith on the demurrer. 

We have heretofore concluded that Richard M. Isen¬ 
berg had not become a citizen either of the Kingdom 
of Hawaii or of the Republic of Hawaii. Leaving out, 
therefore, the question of expatriation from Hawaiian 
citizenship, which was involved in the Beta Isenberg 
case, we have the very emphatic conclusion of Chief 
Justice McCoy supporting the contention that appellee 
became a citizen of Germany by virtue of his natu¬ 
ralization into the citizenship of Bremen on April 12, 
1899. 

Appellee repeatedly affirmed the fact of his German 
citizenship right up until the time he sought the return 
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from the Alien Property Custodian of thA property 
which is the subject of the present litigation 


IV. 


The Court Erred in Holding That Appellee Is Not 
Precluded From Recovering the Balance of His 
Property by Reason of Having Consenied to the 
Retention and Investment of Said Balance by the 
Alien Property Custodian in Accordance With 
Section 25 of the Trading With the Enemy Act, 
as Amended. 


On April 16, 1928, appellee filed a claim with the 
Alien Property Custodian under Section 9(b) 14 of 
the Trading with the Enemy Act, as amended by the 
Settlement of War Claims Act of 1928, whicjh section 
reads as follows: 

Section 9(b). In respect of all money or other 
property conveyed ... to the Alien property 
Custodian or seized by him ... if the president 
shall determine that the owner thereof at the time 
such money or other property . . . was seized by 
him was ... 1 

(14) An individual who at such time wAs a citi¬ 
zen or subject of Germany or who, at the! time of 
the return of any money or other property, is a 
citizen or subject of Germany or is not ^ citizen 
or subject of any nation, State, or free city, and 
that the written consent provided for in j subsec¬ 
tion (m) has been filed . . . Then the President 
. . . may order the payment ... or delivery of 
such money or other property ... to tjio said 
owner. 


Paragraph 9 of the claim filed by appellee r^ads as 
follows: ! 
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9. Thes claimant represents and alleges that he 
is now and since April 6, 1916, has been a resident 
and classed as a citizen of Germany and is the 
owner of the property claim and/or entitled to 
the return of such property or payment under the 
provisions of Section 9 of the Trading with the 
Enemy Act, as amended, and particularly the pro¬ 
visions of the Settlement of War Claims Act of 
1928 to all of which he specifically consents, in¬ 
cluding the provisions of subsection (m) of Sec¬ 
tion 9 of the Trading with the Enemy Act, as 
amended, providing for a postponement of the 
return of 20 per centum of the value of such money 
or other property, the subject matter of this claim, 
and to the investment of such amount in accord¬ 
ance with the provisions of Sectian 25 of said Set¬ 
tlement of War Claims Act of 1928, that no person 
or persons whatsoever, except as above stated, 
have any interest in or lien upon the proceeds of 
the claim set forth in the within notice; that this 
notice is not filed in collusion with anv enemv or 
ally of enemy, or any other person or persons for 
the purpose of avoiding the terms and provisions 
of the Trading with the Enemy Act; that the claim 
herein referred to is in all respects bona fide, and 
that there are no set-offs, counterclaims, or de¬ 
fenses, except as herein stated (R. 36). 

Subsection (m) of Section 9 of the Trading with the 
Enemy Act, as amended, directs that no claims filed 
under the Trading with the Enemy Act, including Sec¬ 
tion 9 (b) (14) thereof, shall be allowed unless the 
claimant files the aforesaid written consent to the re¬ 
tention of 20% of his property and the investment 
thereof in accordance with Section 25 of the Trading 

with the Enemv Act. 

•> 

Subsection (m) reads as follows: 
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Section 9 (m). Xo money or other property shall 
be returned under paragraph (12), (13), (14), 
. . . unless the person entitled thereto files a writ¬ 
ten consent to a postponement of the return of an 
amount equal to 20 per centum of the aggregate 
value of such money or other property (at the 
time, as nearly as may be, of the return) as deter¬ 
mined by the Alien Property Custodian, and the 
investment of such amount in accordance with the 
provisions of section 25. . . . The amounts so de¬ 
ducted shall be returned to the persons entitled 
thereto as provided in subsection (f) of section 25. 

Pursuant to the foregoing application an(jl consent 
of the appellee there was returned to him 80j% of the 
balance of his property remaining after the Winslow 
Act payments. The 20% balance was transferred to 
the Secretary of the Treasury for deposit into the Ger¬ 
man Special Deposit Account (R. 43) in accordance 
with Section 25 of the Trading with the Enemy Act 
as amended by the Settlement of War Claims Act of 
1928. (See Appendix A.) 

Section 25 of the Trading with the Enemy Act as 
amended and Section 4 of the Settlement of W^r Claims 
Act of 1928 directed that the Secretary of the treasury 
deposit the 20% of appellee’s property received from 
the Alien Property Custodian into the German Special 
Deposit Account. Said Section 4 further directs pre- 
ciselv what the Secretarv of the Treasurv shall do with 

9/ 9/9/ 

the funds in said deposit account, namely, to pay them 
out in the order of priority therein set out. (|See Ap¬ 
pendix “A”.) 

Priority 1 is for the payment of the administration 
expenses of the account and priorities 2 to 5 and por¬ 
tions of priorities 8 and 9 are for the benefit of Amer¬ 
ican awardees under the Mixed Claims Compission. 

The account is in the nature of a revolving fund to 
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liquidate the claims of the German and American Gov¬ 
ernments and their nationals arising from the war. As 
finally settled by the Debt-Funding Agreement of 1930, 
Germany’s indebtedness to the fund was to be dis- 
charged by , annual installments of approximately 
$9,700,000 for fifty-two years. However, as it would 
be inequitable for individuals to wait that long for sat¬ 
isfaction, the fund was started off with a lump sum 
appropriation by Congress of $86,000,000, together 
with the 20% amounts retained by the Alien Property 
Custodian, as in the present case. 

If the appellee was an American citizen, as he now 
claims to be, his proper course was to file a claim under 
Section 9 (b) ; (1) of the Trading with the Enemy Act, 
as amended, which, if allowed, would have returned all 
his property, less administrative expenses, to him 
without the retention of the 20%. Section 9 (b) (1) 
was enacted June 5, 1920, long before the Settlement 
of War Claims Act of 1928. (41 Stat. L. 977.) How¬ 
ever, the appellee elected to claim as a German. 

From the foregoing it is submitted that the appellee 
is definitely precluded from maintaining this action as 
his citizenship representations and written consent 
have set in motion mandatory statutes which have re¬ 
moved the funds in suit beyond the reach or recall of 
these appellants. 

These matters were directed to the trial court’s at¬ 
tention very elaborately in the appellants’ answer, and 
upon the undisputed proof of appellee’s consent to the 
retention of the 20% incorporated in his claim filed 
under the Settlement of War Claims Act, the trial 
court was precluded from entering a judgment for the 
return of the 20% sued for. 

It is further submitted that the Congress by its spe- 
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cific statutory direction as to the disposition of the 
property herein sued for, intended to withhold its con¬ 
sent that the Alien Property Custodian and tljie Treas¬ 
urer of the United States could be sued in in action 
under the Trading with the Enemy Act, as amended. 

Furthermore by virtue of the appellee’s contractual 
consent for the retention and investment of t|he prop¬ 
erty herein sued for, in reliance upon which the Gov¬ 
ernment of the United States radically changed its posi¬ 
tion pursuant to its mandate to the Secretary of the 
Treasury to pay out these funds in the priorities above 
mentioned, we have all of the elements of an Equitable 
estoppal precluding the appellee from now Asserting 
a right to recovery of this property. j 

As was stated in Naumkeag Steam Cotto\i Co. v. 
United States , 2 Fed. Supp. 126 (1933): 

If a person is induced by another’s acts and 
conduct to do what he woufd not otherwise have 
done, or, as is said, if he abstained froijn doing 
what he would have done, the person inducing such 
conduct may not suddenly change his attitude to 
the injury of the other. 

l 

This Court in Deutsche Bank und Disconto-Gesell - 

i 

schaft v. Homer S. Cummings f Attorney General et al., 
decided February 17,1936, used the following language 
in discussing the effect of a consent similar to that 
made by the appellee: 

Second, that Congress by a constitutional law 
authorized and directed the return to appellant of 
80% of its seized property upon its agreement to 
accept 80% and to postpone the return of 20%. 

It is significant to note that this appears to be the 
first occasion in which a beneficiary under the Settle- 
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ment of War Claims Act has reversed his stand on his 
declaration of citizenship and instituted action for the 
retained funds. The question is of importance beyond 
this suit for a precedent would undoubtedly encourage 
similar actions with consequent peril to the German 
Special Deposit Account and the whole scheme of Ger- 
man-American war claims. 

In Bair v. United States, 83 U. S. 1, there was an 
action by the Government against the two sureties on 
a distiller’s bond. Defense was that the principal had 
agreed that he would not deliver the bond to the gov¬ 
ernment until he had secured the signature of a certain 
third party as an additional surety. This he did not 
do. The Court said: 


It is important that the question involved in this 
case should be settled on account of the various 
interests connected with the administration of gov¬ 
ernmental affairs requiring official bonds to be 
taken, which, as a general thing are rarely ex¬ 
ecuted in the presence of both parties. It is easy 
to see, if the obligators are at liberty, when litiga¬ 
tion arises and loss is likely to fall upon them, to 
set up a condition, unknown to the person whose 
duty it was to take the bond and which is unjust 
in its result . . . Especially is that so since parties 
to the action are permitted to testify. . . . 

It must be conceded that courts of justice, if in 
their power to do so, should not allow a party who, 
bv act or admission, has induced another with 
whom he was contracting to pursue a line of con¬ 
duct injurious to his interests, to deny the act or 
retract the admission in case of apprehended loss. 
Sound policy requires that the person who pro¬ 
ceeds on the faith of an act or admission of this 
character should be protected by estopping the 
party who has brought about this state of things 
from alleging anything in opposition to the nat- 
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ural consequences of his own course of acjtion. It 
is accordingly established doctrine that whenever 
an act is done or statement made by a partly which 
cannot be contradicted without fraud on his part 
and injury to others whose conduct has been in¬ 
fluenced by the act or admission, the character of 
an estoppel will attach to what otherwise \tfould be 
a mere matter of evidence. ... 

They cannot, therefore, contravene thy state¬ 
ment thus made and relied on without a fraud on 
their part and injury to another, and where these 
things concur, an estopj>el is imposed by lajw. 

Thus the court decisively forestalled a vast hmount 
of litigation by the application of the equitable doc¬ 
trine. | 

In Luirdey v. Wabash Railway Co., 71 Fed. ^1, Cir¬ 
cuit Court E. D. Mich. 1895, a plaintiff originally began 
his action in a State court against a Railway fbr per¬ 
sonal injuries. In his complaint he averred that he 
was a citizen and resident of Canada but did not| allege 
foreign citizenship. The defendant had the cajise re¬ 
moved to the federal court on the ground that th|e com¬ 
plaint showed foreign citizenship. The actioh was 
then discontinued by stipulation without prejudice. 
Later the present suit was filed with the same Allega¬ 
tion as to citizenship and residence. The defendant 
demurred on the ground (among others) that the| juris¬ 
diction of the court was not made to appear by the 
averment in the bill as it did not specifically allege 
foreign citizenship. On this claim of the defendant 

the court ruled as summarized in the headnote 't 

I 

One who obtains a removal from a State court 
by a petition alleging that the complainant is an 
alien and citizen of a foreign state cannot object 
to the jurisdiction of the Federal Court in aiiother 
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suit which is a mere continuation of the former 
one. 

Although the case was reversed on appeal, the re¬ 
versal was on other grounds (76 Fed. 66). 

It is to be observed that fraud or intent to defraud 
are not necessary elements to secure the operation of 
equitable estoppel. It is enough if a person’s act or 
omission has caused another party acting reasonably 
and in good faith to so change his position that it would 
be inequitable for him to retrace his steps. “Intent 
forms no element in the doctrine of estoppel by con¬ 
duct,” Leather Mfrgs. Bank v. Morgan, 117 U. S. 96. 
“. .. fraud does not necessarily enter into an equitable 
estoppel and a party who has no intent to defraud may 
nevertheless be estopped,” Mahoning Investment Co. 
v. United States, 3 Fed. Supp. 622 (1933). 

It is submitted upon the foregoing that appellee is 
estopped from recovering in this action. 

V. 

The Court Erred in Failing* to Hold That Appellee Was 
an Enemy Within the Meaning of the Trading 
With the Enemy Act at the Time of the Seizure of 
His Property by the Alien Property Custodian and 
in Decreeing the Return of Amounts Deducted as 
Administration Expenses. 

That the appellee was unquestionably an “enemy” 
at the time of the seizure of the property by the Alien 
Property Custodian in January, 1918 is open to no 
question on the record. The Trading with the Enemy 
Act in Section 2 thereof defines an “enemy” as 
follows: 
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The word 4 ‘ enemy, ’ ’ as used herein, ^hall be 
deemed to mean for the purposes of such trading 
and of this act— 

(a) Any individual, partnership, or oth&r body 
of individuals, of any nationality, resident within 
the territory (including that occupied by t|ie mili¬ 
tary or naval forces) of any nation with wl^ich the 
United States is at war, or resident outside the 
United States and doing buiness within such ter¬ 
ritory, . . . (Italics supplied.) 

! 

There appears to be no claim, or is there a:fiy evi¬ 
dence in the record, that appellee was resident at any 
other place than his farm at Mecklenburg, Germany, 
from the date of his purchase thereof in 1909 to the 
date that he testified before the trial court in the pres¬ 
ent litigation, in 1935. On the contrary the record is 
replete with positive evidence that appellee was, during 
all of said period, which of course included th|e date 
of the seizure of his property by the Alien Property 
Custodian, and all times subsequent thereto, resident 
within the territory of Germany, with which the 
United States was at war from April 6, 1917,, until 
July 2, 1921. The following are excerpts froba the 
record: 

i 

i 

I (appellee) have resided outside of the Ha¬ 
waiian Islands at the following places for tljie fol¬ 
lowing periods: Germany from birth to 1898— 
Germany from 1909 to date. My legal residence 
is at Tessin bei Wittenberg, Meek., German^ and 
I do not intend to return to the United Stages to 
reside. ... I solemnly swear that the statements 
herein made are true. . . . (Signed) Richard M. 
Isenberg. Subscribed and sworn to before me this 
1st day of June, 1933. (Signed) Lloyd D. Yates, 
Consul of the United States at Hamburg, Ger¬ 
many. (D.’s Ex. 7, R. 30.) (Italics suppliedl) 

I, Richard Menno Isenberg, a native American 
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citizen, born abroad of Hawaiian parents, do sol¬ 
emnly swear that I ceased to reside in the Ha¬ 
waiian Islands on or about ., 1909; that 

I have since resided at Tessin bei Wittenberg, 
Germany; and that I arrived in Germany, where 

I am now permanently residing , on. 1909, 

. . . My reasons for residing in Germany are that 
I was brought up and went to school here, my 
property and home are here and it has been the 
natural place for me to reside. ... I do not in¬ 
tend to return to the United States permanently 
to reside. (Signed) Richard M. Isenberg. . . . 
Sworn to before me this 1st day of June, 1933. 
(Signed) Lloyd D. Yates, Consul of the United 
States of America. (D.’s Ex. 7, R. 31.) (Italics 
supplied.) 

I continued to reside on mv farm until the out- 
break of the World War. ... I (appellee) have 
resided on my farm in Mecklenburg since I first 
acquired it (R. 27). (Italics supplied.) 

I, the undersigned, declare that I am resident 
of the country of Germany; that I reside in said 

country from birth to .; that I reside at 

No. Rittergut Tessin, Wittenburg, Meckl; that I 
am a citizen of the country of Germany; . . . 
(Signed) R. M. Isenberg, Passenger. (D.’s Ex. 
10, R. 34.) (Italics supplied.) 

. . . November 15, 1935. ... (4) Name, Isen¬ 
berg, Richard; ... (9) Last permanent resi¬ 
dence, , Tessin, Germany. . . . (Signed) Byron H. 
Uhl, District Director, New York District. (D.’s 
Ex. 11, R. 34.) (Italics supplied.) 

... (9) The claimant represents and alleges 
that he is now and since April 16, 1916, has been 
a resident and classed as a citizen of Germany. 
. . . Dated April 16, 1928. (Signed) Richard M. 
Isenberg, By Chas. E. Hotchkiss, Attorney in fact. 
(D.’s Ex. 14, R. 36.) (Italics supplied.) 

I intended to reside here and I will reside over 
there. I do not know when I intend to come to the 
United States to reside (R. 37). 
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The court was not only in error in decreeing the re¬ 
turn of administrative expenses, but it is submitted, 
was without jurisdiction to do so, by reason of j;he pro¬ 
visions of Section 24 (a) of the Trading \fith the 
Enemy Act as amended on March 28, 1934 (^8 Stat. 
510), the material portions of which are as follows: 

No claim shall be filed with the Alien 
Custodian or allowed by him or by the 
of the United States, nor shall any suit t|e insti¬ 
tuted or maintained against the Alien Property 
Custodian or the Treasurer of the United j States, 
or the United States, under any provisions of law, 
by any person who was an enemy or ally of\ enemy 
as defined in the Trading with the Enemy Act, 
as amended, and no allowance of any such claim 
now’ pending shall be made, nor judgment Entered 
in any such suit heretofore or hereafter instituted , 
for the recovery of any deduction or deductions, 
heretofore or hereafter made by the Aliep Prop¬ 
erty Custodian from money or properties,! or in¬ 
come therefrom, held by him or by the Treasurer 
of the United States hereunder, for the general or 
administrative expenses of the office of th^ Alien 
Property Custodian, w’hich deduction or deduc¬ 
tions on the collection of any income do not exceed 
the sum of twro per centum of such income or 
■which on the return of any moneys or properties 
or income therefrom, do not exceed the sum of 
tv’o per centum of the aggregate value thereof at 
the time or times as nearly as may be, of such de¬ 
duction or deductions, or, for the recovery bf any 
deduction or deductions heretofore or hereafter 
made by the Alien Property Custodian from 
money or properties or income therefrom hbld by 
him or bv the Treasurer of the United States here- 
under, for any and all necessary expenses in¬ 
curred and actually disbursed by the Alien Prop¬ 
erty Custodian or by any depositary for him in 
securing the possession, collection or control of 


Property 

President 
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any such money or properties or income there¬ 
from, or in protecting or administering the same, 
as said general or administrative and other ex¬ 
penses and said aggregate value of returned 
money or properties or income therefrom have 
been heretofore or shall be hereafter determined 
bv said Alien Property Custodian. (As amended 
Mar. 28, 1934, c. 102, Title 1, §1, 48 Stat. 510.) 
(Italics supplied.) 


VL 

The Court Erred in Failing to Ascertain and Specify 
in Its Decree the Exact Amount of Money or Prop¬ 
erty to Be Paid Over or Delivered to Appellee. 

The ascertainment of the amount of monev to be 
paid to appellee under the decree as entered would 
necessitate involved accounting procedure. Further¬ 
more, in view of the fact that these appellants, in re¬ 
liance uponi the consent of the appellee, have divested 
themselves of all possession and control of this money 
or property; it would be necessary under the decree as 
entered to obtain a Congressional appropriation to pay 
the same. As the decree now stands, it would be im¬ 
possible to certify to the Congress a specific amount 
of money for the purpose of an appropriation. 
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CONCLUSION 


e of the 
should be 


It is respectfully submitted that the decr^ 
Supreme Court of the District of Columbia 
reversed. 

Respectfully submitted, 


James W. Morris, 
Assistant Attorney General, 

Leslie C. Garnett, 

United States Attorney, 

! 

Harry LeRoy Jones, 
Richard J. Connor,, 
Frederick L. Smit^:, 
Attorneys, Department of Jrustice, 


Attorneys for Ap\ 


veil ants. 


46 


APPENDIX A 

SETTLEMENT OF WAR CLAIMS ACT OF 1928 
GERMAN SPECIAL DEPOSIT ACCOUNT 

Sec. 4. (a) There is hereby created in the Treasury 
a German special deposit account, into which shall be 
deposited all funds hereinafter specified and from 
which shall be disbursed all payments authorized by 
sections 2 or 3, including the expenses of administra¬ 
tion authorized under subsections (c) and (m) of sec¬ 
tion 3 and subsection (e) of this section. 

(b) The Secretary of the Treasury is authorized and 
directed to deposit in such special deposit account— 

(1) All sums invested or transferred by the Alien 
Property Custodian, under the provisions of section 25 
of the Trading with the Enemy Act, as amended; 

(2) The amounts appropriated under the authority 
of section 3 (relating to claims of German nationals); 
and 

(3) All money (including the proceeds of any prop¬ 
erty, rights, or benefits which may be sold or otherwise 
disposed of, upon such terms as he may prescribe) re¬ 
ceived, whether before or after the enactment of this 
Act, by the United States in respect of claims of the 
United States against Germany on account of the 
awards of the Mixed Claims Commission. 

(c) The Secretary of the Treasury is authorized and 
directed, out of the funds in such special deposit ac¬ 
count, subject to the provisions of subsection (d), and 
in the following order of priority— 

(1) To make the payments of expenses of adminis¬ 
tration authorized by subsections (c) and (m) of sec¬ 
tion 3 or subsection (e) of this section; 

(2) To make so much of each payment authorized by 
subsection (b) of section 2 (relating to awards of the 
Mixed Claims Commission), as is attributable to an 
award on account of death or personal injury, together 
with interest thereon as provided in subsection (c) of 
section 2; 
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(3) To make each payment authorized by subsection 
(b) of section 2 (relating to awards of the Mixed 
Claims Commission), if the amount thereof is not pay¬ 
able under paragraph (2) of this subsection and does 
not exceed $100,000, and to pay interest thereon as pro¬ 
vided in subsection (c) of section 2; 

(4) To pay the amount of $100,000 in respeft of each 
payment authorized by subsection (b) of section 2 (re¬ 
lating to awards of the Mixed Claims Commission), if 
the amount of such authorized payment is In excess 
of $100,000 and is not payable in full under paragraph 

(2) of this subsection. No person shall be paid under 
this paragraph and paragraph (3) an amount in excess 
of $100,000 (exclusive of interest beginning January 1, 
1928), irrespective of the number of awards (made on 
behalf of such person; 

(5) To make additional payments authorized by sub¬ 
section (b) of section 2 (relating to awards of the 
Mixed Claims Commission), in such amounts as will 
make the aggregate payments (authorized by $uch sub¬ 
section) under this paragraph and paragrajphs (2), 

(3) , and (4) of this subsection equal to 80 pei* centum 
of the aggregate amount of all payments authorized 
by subsection (b) of section 2. Payments under this 
paragraph shall be prorated on the basis of the amount 
of the respective payments authorized by subsection 
(b) of section 2 and remaining unpaid. Pending the 
completion of the work of the Mixed Claims Commis¬ 
sion, the Secretary of the Treasury is authorized to 
pay such installments of the payments authorized by 
this paragraph as he determines to be consistent with 
prompt payment under this paragraph to all persons 
on behalf of whom claims have been presented to the 
Commission; 

(6) To pay amounts determined by the Secretary of 
the Treasury to be payable in respect of the tentative 
awards of the Arbiter, in accordance with thb provi¬ 
sions of subsection (s) of section 3 (relating to awards 
for ships, patents, and radio stations); 

(7) To pay to German nationals such amounts as 
will make the aggregate payments equal to 50 per 
centum of the amounts awarded under section 3 (on 


i 
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account of ships, patents, and radio stations). Pay¬ 
ments authorized by this paragraph or paragraph (6) 
may, to the extent of funds available under the provi¬ 
sions of subsection (d) of this section, be made whether 
or not the payments under paragraphs (1) to (5), in¬ 
clusive, of this subsection have been completed; 

(8) To pay accrued interest upon the participating 
certificates evidencing the amounts invested by the 
Alien Property Custodian under subsection (a) of 
section 25 of the Trading with the Enemy Act, as 
amended (relating to the investment of 20 per centum 
of German property temporarily withheld); 

(9) To pay the accrued interest payable under sub¬ 
section (c) of section 2 (in respect of awards of the 
Mixed Claims Commission) and subsection (h) of sec¬ 
tion 3 (in respect of awards to German nationals); 

(10) To make such payments as are necessary (A) to 
repay the amounts invested by the Alien Property 
Custodian under subsection (a) of section 25 of the 
Trading with the Enemy Act, as amended (relating to 
the investment of 20 per centum of German property 
temporarily withheld), (B) to pay amounts equal to the 
difference between the aggregate payments (in respect 
of claims of German nationals) authorized by sub¬ 
sections (g) and (h) of section 3 and the amounts previ¬ 
ously paid in respect thereof, and (C) to pay amounts 
equal to the difference between the aggregate payments 
(in respect of awards of the Mixed Claims Commis¬ 
sion) authorized by subsections (b) and (c) of section 2, 
and the amounts previously paid in respect thereof. If 
funds available are not sufficient to make the total pay¬ 
ments authorized by this paragraph, the amount of pay¬ 
ments made from time to time shall be apportioned 
among the payments authorized under clauses (A), 
(B), and (C) according to the aggregate amount re¬ 
maining unpaid under each clause; 

(11) To make such payments as are necessary to 
repay the amounts invested by the Alien Property 
Custodian under subsection (b) of section 25 of the 
Trading with the Enemy Act, as amended (relating to 
the investment of the unallocated interest fund); but 
the amount payable under this paragraph shall not 
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exceed the aggregate amount allocated to jthe trusts 
described in subsection (c) of section 26 of shell Act; 

(12) To pay into the Treasury as miscellaneous re¬ 
ceipts the amount of the awards of the Mi^ed Claims 
Commission to the United States on its own behalf on 
account of claims of the United States against Ger¬ 
many; and 

(13) To pay into the Treasury as miscellaneous re¬ 
ceipts any funds remaining in the German special de¬ 
posit account after the payments authorize^ by para¬ 
graphs (1) to (12) have been completed. I 

(d) 50 per centum of the amounts appropriated 
under the authority of section 3 (relating to claims of 
German nationals) shall be available for payments 
under paragraphs (6) and (7) of subsection (c) of 
this section (relating to such claims) and shall be avail¬ 
able only for such payments until such time afe the pay¬ 
ments authorized by such paragraphs have Oeen com¬ 
pleted. 

(e) The Secretary of the Treasury is authorized to 

pay, from funds in the German special deposij; account, 
such amounts, not in excess of $25,000 per a.nnum, as 
may be necessary for the payment of the expenses in 
carrying out the provisions of this section and section 
25 of the Trading with the Enemy Act, as (amended 
(relating to the investment of.funds by the Al|en Prop¬ 
erty Custodian), including personal services at the 
seat of government. j 

(f) The Secretary of the Treasury is authorized to 
invest and reinvest, from time to time, in bonds, notes, 
or certificates of indebtedness of the United States any 
of the funds in the German special deposit accpunt, and 
to deposit to the credit of such account the interest or 
other earnings thereon. 

(g) There shall be deducted from the amounts first 
payable under this section to any American national in 
respect of any debt the amount, if any, paid by the 
Alien Property Custodian in respect of such dpbt which 
was not credited by the Mixed Claims Commission in 
making its award. 
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INVESTMENT OF FUNDS BY ALIEN PROPERTY 

CUSTODIAN 

Sec. 10. The Trading with the Enemy Act, as 
amended, is amended by adding thereto the following 
new section: 

“Sec. 25 (a) (1) The Alien Property Custo¬ 
dian is authorized and directed to invest, from time 
to time upon the request of the Secretary of the 
Treasury, out of the funds held by the Alien 
Propertyi Custodian or by the Treasurer of the 
United States for the Alien Property Custodian, 
an amount not to exceed $40,000,000 in the aggre¬ 
gate, in one or more participating certificates 
issued bv the Secretary of the Treasury in accord- 

• 1 V 

ance with the provisions of this section. 

“(2) When in the case of any trust written con¬ 
sent under subsection (m) of section 9 has been 
filed, an amount equal to the portion of such trust 
the return of which is temporarily postponed 
under such subsection shall be credited against the 
investment made under paragraph (1) of this 
subsection. If the total amount so credited is in 
excess of the amount invested under paragraph 
(1) of this subsection, the excess shall be invested 
by the Alien Property Custodian in accordance 
with the provisions of this subsection, without re¬ 
gard to the $40,000,000 limitation in paragraph 
(1). If the amount invested under paragraph (1) 
of this subsection is in excess of the total amount 
so credited, such excess shall, from time to time on 
request of the Alien Property Custodian, be paid 
to him out of the funds in the German special 
deposit account created by section 4 of the Settle¬ 
ment of War Claims Act of 1928, and such pay¬ 
ments shall have priority over any payments 
therefrom other than the payments under para¬ 
graph (1) of subsection (e) of such section (relat¬ 
ing to expenses of administration). 
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“(b) The Alien Property Custodian is author¬ 
ized and directed to invest, in one or more par¬ 
ticipating certificates issued by the Secretary of 
the Treasury, out of the unallocated interest fund, 
as defined in section 28— j 

“(1) The sum of $25,000,000. If, after the allo¬ 
cation under section 26 has been made, the amount 
of the unallocated interest fund allocated to the 
trusts described in subsection (c) of such section 
is found to be in excess of $25,000,000, such excess 
shall be invested by the Alien Property Qustodian 
in accordance with the provisions of thi$ subsec¬ 
tion. If the amount so allocated is found t)o be less 
than $25,000,000 any participating certificate or 
certificates that have been issued shall be cor¬ 
rected accordingly; and 

“(2) The balance of such unallocated interest 
fund remaining after the investment provided for 
in paragraph (1) and the payment of Allocated 
earnings in accordance with the provision^ of sub¬ 
section (b) of section 26 have been made. 

“(c) If the amount of such unallocated interest 
fund, remaining after the investment required by 
paragraph (1) of subsection (b) of this section has 
been made, is insufficient to pay the allocated earn¬ 
ings in accordance with subsection (b) of section 
26, then the amount necessary to make up the de¬ 
ficiency shall be paid out of the funds in the Ger¬ 
man special deposit account created by section 4 of 
the Settlement of War Claims Act of 19t28, and 
such payment shall have priority over afiy pay¬ 
ments therefrom other than the payments under 
paragraph (1) of subsection (c) of such section 
(relating to expenses of administration) ^nd the 
payments under paragraph (2) of subsection (a) 
of this section. 

“(d) The Alien Property Custodian is author¬ 
ized and directed (after the payment oi debts 
under section 9) to transfer to the Secretary of the 
Treasury, for deposit in such special deposit ac- 
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count, all money and the proceeds of all property, 
including all income, dividends, interest, annuities, 
and earnings accumulated in respect thereof, 
owned bv the German Government or anv member 
of the former ruling family. All money and other 
property shall be held to be owned by the German 
Government (1) if no claim thereto has been filed 
with the Alien Property Custodian prior to the ex¬ 
piration of one year from the date of the enactment 
of the Settlement of War Claims Act of 1928, or 
(2) if any claim has been filed before the expira¬ 
tion of such period (whether before or after the 
enactment of such Act), then if the ownership 
thereof under any such claim is not established by 
a decision of the Alien Property Custodian or by 
suit in court instituted, under section 9, within one 
year after the decision of the Alien Property Cus¬ 
todian, or after the date of the enactment of the 
Settlement of War Claims Act of 1928, whichever 
date is later. The amounts so transferred under 
this subsection shall be credited upon the final pay¬ 
ment due the United States from the German 
Government on account of the awards of the 
Mixed Claims Commission. 

“(e) The Secretary of the Treasury is author¬ 
ized and directed to issue to the Alien Property 
Custodian, upon such terms and conditions and 
under such regulations as the Secretary of the 
Treasury may prescribe, one or more participating 
certificates, bearing interest payable annually (as 
nearly as may be) at the rate of 5 per centum per 
annum, as evidence of the investment by the Alien 
Property Custodian under subsection (a), and one 
or mores non-interest bearing participating cer¬ 
tificates, [as evidence of the investment by the Alien 
Property Custodian under subsection (b). All 
such certificates shall evidence a participating in¬ 
terest, in accordance with, and subject to the the 
priorities of, the provisions of section 4 of the 
Settlement of War Claims Act of 1928, in the funds 
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in the German special deposit account qreated bv 
such section, except that— 

“(1) The United States shall assume I no liabil¬ 
ity, directly or indirectly, for the payment of any 
such certificates, or of the interest thereon, except 
out of funds in such special deposit account avail¬ 
able therefor, and all such certificates shall so state 
on their face; and 

“(2) Such certificates shall not be transferable, 
except that the Alien Property Custodian may 
transfer any such participating certificate evidenc¬ 
ing the interest of a substantial number of the 
owners of the money invested, to a trustee duly 
appointed by such owners. 

“(f) Any amount of principal or interest paid 
to the Alien Property Custodian in accordance 
with the provisions of subsection (c) of section 4 
of the Settlement of War Claims Act of 1}928 shall 
be allocated pro rata among the persqns filing 
written consents under subsection (m) qf section 
9 of this Act, and the amounts so allocated shall be 
paid to such persons. If any person to whom any 
amount is payable under this subsection has died 
(or if, in the case of a partnership, association, or 
other unincorporated body of individuals, or a cor¬ 
poration, its existence has terminated), payment 
shall be made to the persons determined by the 
Alien Property Custodian to be entitled thereto.” 
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APPENDIX B 


73d Congress \ qt?\t a rn? ( Report 

2d Session \ bEiNAIE { No. 1376 


TO AMEND SETTLEMENT OF WAR CLAIMS 
ACT OF 1928, AS AMENDED 


June 6 (calendar day, June 11), 1934.—Ordered to be 

printed 


Mr. Harrison, from the Committee on Finance, sub¬ 
mitted the following 

REPORT 

[To accompany S.J.Res. 135] 

The Committee on Finance, to whom was referred 
the joint resolution (S.J.Res. 135) to amend the Settle¬ 
ment of War Claims Act of 1928, as amended, having 
considered the same, report favorably thereon with 
amendments, and recommended that the resolution, as 
amended, do pass. 

Following the war, German nationals had claims 
against the United States such as claims arising from 
our seizure of property owned by German nationals. 
Similarly, American nationals had claims against the 
German Government arising out of the war. On July 
2,1921, Congress passed the Knox-Porter Peace Reso¬ 
lution (later incorporated in the Peace Treaty between 
the United States and Germany) which provided that 
none of the property of the German Government and 
German nationals which was seized during the war 
should be returned until Germany had made suitable 
provision for the satisfaction of the claims of the 
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United States and its nationals against Germany aris¬ 
ing out of the war. 

Germany was not in a position to make a llimp pay¬ 
ment of the amount due to Americans. Accordingly, 
the United States consented to the German-American 
Debt Agreement (June 23,1930) under which Germany 
agreed (among other things) to make payment in in¬ 
stallments over a period of years of an aggregate 
amount equal to the estimated amount due to American 
nationals. The installments were not sufficiently large 
to permit of early payments in substantial amounts. 
Accordingly, the American Congress appropriated 
$86,000,000 to be deposited in an account kno\hi as the 
“German Special Deposit Account’’, out of which pay¬ 
ments were to be made in accordance with priorities 
established in the Settlement of War Claims Act of 
March 10, 1928. Of this $86,000,000 approximately 
$43,000,000 was paid to American nationals and 
$43,000,000 to German nationals. j 

The German Government took advantage of j the pro¬ 
visions of the German-American debt agreement per¬ 
mitting postponement of its principal installment pay¬ 
ments for a period not exceeding 2y 2 years. O^i March 
31 of this year both the postponed installments and the 
installment due on that date became payable, but were 
not paid. The German Government did, however, make 
payment of interest as required by the agreement until 
last September, when, instead of making the I interest 
payment to the United States, it notified thd United 
States that it had established a credit in mai’ks in a 
German bank corresponding to the interest dlue. On 
March 31 of this year Germany made payment in dol¬ 
lars in the United States of the current interest due; 
but as previously stated, failed to make payjnent of 
the principal installments due. Furthermore, ijhe Ger¬ 
man Government has failed to make satisfactory as¬ 
surances as to when those installments will Ipe paid. 

The result is that while the United States has ful¬ 
filled its undertakings, Germany has failed to make 
suitable provision for the satisfaction of the claims of 
the United States and its nationals called foil in the 
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Knox-Porter peace resolution. Under these circum¬ 
stances it would appear to he in accord with the policy 
of the Congress as declared in that resolution to post¬ 
pone any further liquidation of the claims of German 
nationals against the United States until the German 
Government fulfills its undertakings to provide for sat¬ 
isfaction of the claims of American nationals against 
it. The resolution reported is designed to carry out 
this policy. 

The foregoing is stated in very general terms for the 
reason that i it would be difficult to present in brief 
form a picture of the whole question of the war claims 
were an attempt made, at the same time, to set out the 
details and the necessary qualifications covering varia¬ 
tions not essential to the point at issue. 

A detailed statement of the situation, together with 
an explanation of amendments similar to those agreed 
to by your committee, and which are clarifying in char¬ 
acter, is contained in the report (appended herewith) 
of the House Committee on Ways and Means upon a 
companion resolution, House Joint Resolution 365. 


[H.Rept. No. 1924, 73d Cong., 2d sess.] 

The Committee on Ways and Means, to whom was 
referred the joint resolution (H.J.Res. 365) to amend 
the Settlement of War Claims Act of 1928, as amended, 
having had the same under consideration, report it 
back to the House with amendments and recommend 
that the joint resolution as amended do pass. 

The amendments are as follows: 

On page 3, line 11, strike out “any or”. 

On page 4, line 14, after “postponed’’ insert “under 
this resolution”. 

On page 4 strike out in lines 15 to 18, inclusive, the 
following: “the action of the President in determining 
the period or periods in which Germany is in arrears 
in the payments hereinbefore described shall not be 
subject to judicial review” and insert in lieu thereof 


4 4 the President is authorized to determine, jfor the 
purposes of this resolution, the period or periods in 
which Germany is in arrears in the payments herein¬ 
before described and his determination therebf shall 
not be subject to judicial review”. I 

The purpose of this resolution is to postpone (a) 
further payments to German nationals from the Ger¬ 
man special deposit account in the Treasury Depart¬ 
ment, established under section 4 of the Settlement of 
War Claims Act of 1928, on account of awards made 
by the War Claims Arbiter for ships, patents'^ and a 
radio station seized and used by this Government dur¬ 
ing the war, and (b) further return of property belong¬ 
ing to German nationals held by the Alien Property 
Custodian, while Germany is in arrears on hbr pay¬ 
ments on claims of American nationals under tne debt 
agreement of June 23, 1930. | 

By the terms of the settlement of War Clairjis Act, 
the awards in favor of German nationals forj ships, 
patents, and a radio station, and the awards Entered 
by the Mixed Claims Commission against Gernjany in 
favor of American nationals were to be paid in Accord¬ 
ance with the scheme of priorities established in Section 
4 (c) of the act. ! 

Germany is now in arrears on the payments due un¬ 
der the debt agreement of June 23, 1930, and there is 
no assurance when those arrears will be discharged or 
further annual payments made. It is not felt thKt this 
Government should make further payments to German 
nationals from the limited funds that may be available 
in the German special-deposit account, or that it Should 
return the small amount of property still held py the 
Alien Property Custodian while Germany’s obligations 
under the debt agreement remain in their present! state. 

The resolution withholds all amounts whicli may 
become payable to German nationals under the Settle¬ 
ment of War Claims Act of 1928 and withholds the 
return of all property belonging to German nationals 
now held by the Alien Property Custodian und^r the 
Trading with the Enemy Act as amended. In view of 
the many complicated matters involved it is bejieved 
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that a review of the problems before Congress at the 
time it passed the Settlement of War Claims Act and a 
review of subsequent events may be useful to the Mem¬ 
bers of the House. 

The Settlement of War Claims Act of 1928 was ap¬ 
proved March 10, 1928. The act is complicated by rea¬ 
son of the innumerable complex situations covered by 
it and also by the complexities of the Trading with the 
Enemy Act, which was amended in several particulars 
bv the Settlement of War Claims Act. 

There were three major problems involving the 
United States and its nationals and the German Gov¬ 
ernment and its nationals arising out of the war which 
the act attempted to settle. In order not to unduly com¬ 
plicate the matter, similar problems involving the 
United States and its nationals in their relation to the 
Austrian and Hungarian Governments and their 
nationals, also covered in the act, are not covered in 
this report. The three major problems referred to 
were as follows: 

1. Alien property .—Property of German nationals in 
the United States was seized during the war by the 
Alien Property Custodian under the provisions of the 
Trading with the Enemy Act, as amended, and a large 
part, estimated at a value of over $200,000,000, was 
being held at the time of the enactment of the Settle¬ 
ment of War Claims Act with no authoritv in the Exec- 
utive to return it. Under the Knox-Porter peace reso¬ 
lution of July 2, 1921, quoted in part in the first para¬ 
graph of the preamble of House Joint Resolution 365 
and which was incorporated in full in the Treaty of 
Berlin, the United States unquestionably possessed the 
right to retain this property until Germany had made 
suitable provision for the satisfaction of the claims of 
American nationals against the German Government. 
Congress in the Settlement of War Claims Act author¬ 
ized the return of 80 percent of the aggregate value of 
the property of German nationals so held, and further 
authorized that the remaining 20 percent of the aggre¬ 
gate value of such property be retained and invested 
in 5 percent certificates which participate under certain 
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conditions and in a certain order of priority in the 
funds in the German special deposit account in the 
Treasury created by the Settlement of War Cla|ims Act. 

2. Mixed claims .—The United States Government 
and many American nationals suffered lossei during 
the war period by reason of acts for which the (German 
Government was responsible, and their claimi had to 
be satisfied. A commission, known as the I* 4 Mixed 
Claims Commission, United States and Germanly”, was 
created by the agreement of August 10, 1922,!to hear 
and determine the claims and to enter awards! for the 
losses for which Germany was responsible. Through 
arrangements made bv the Secretary of Stake with 
the Allied Governments, there had been allocated to 
the United States under the provisions of the Finance 
Ministers’ agreement of January 14, 1925, 214 percent 
of all receipts paid by Germany which were available 
for reparation payments, with a proviso that tpe sum 
so allocated should not exceed 45,000,000 gold m^rks in 
any one year. The United States was, therefore, re¬ 
ceiving at the time of the enactment of the Settlement 
of War Claims Act approximately $11,000,000 per 
annum through the Reparation Commission fjor ac¬ 
count of Germany’s obligations. | 

By passing the Settlement of War Claims Ac|, Con¬ 
gress in effect recognized that arrangements had been 
made which if fulfilled constituted a “suitable provi¬ 
sion for the satisfaction of all claims” againsj; Ger¬ 
many required by the joint resolution of July 1921. 
By the debt agreement of June 23, 1930, an arrange¬ 
ment was made directly with Germany which ^uper- 
seded the previously mentioned arrangement an<jl pro¬ 
vided for the gradual liquidation of the Mixed Claims 
awards through the payment of an annual sijm of 
40,800,000 reichsmarks ($9,700,000) for a period of 52 
years, in semiannual installments of 20,400,000 reichs¬ 
marks each. Congress approved this agreement.! But 
if the American claimants had been forced to rely lupon 
only the distributive share in the payments to be (made 
under the two arrangements mentioned, more thin 70 
years would have been required for payment in! full. 
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It was necessary, therefore, that some method be pro¬ 
vided by which the American claimants could obtain 
a more immediate payment. 

3. Awards of War Claims Arbiter in favor of Ger¬ 
man nationals .—The United States Government, under 
the authority of a joint resolution of Congress, during 
the war seized and took title to a large number of 
ships owned bv citizens of Germany and acquired for 
its own use during the war a large number of patents 
and a radio station. The United States recognized a 
duty to make compensation on these accounts to the 
German nationals for the value of their property so 
taken and used. The Settlement of War Claims Act 
created the office of War Claims Arbiter and author¬ 
ized the Arbiter to hear the claims of the German na¬ 
tionals and to determine the fair compensation to be 
paid by the United States. Some provision had to be 
made for the payment of the amounts determined to 
be due. 

The Settlement of War Claims Act recognized the 
close relationship between the three problems and their 
solution as a whole. Under the circumstances, it was 
not possible to provide for the immediate payment of 
all American claimants, nor the immediate payment of 
all owners of the ships, patents, and the radio station, 
nor the immediate return of all the alien property. 
The act did,t however, provide for the immediate pay¬ 
ment of as large a percentage as possible of the claims 
of the American nationals and the German nationals, 
and for the return of as large a percentage as possible 
of the alien property, with a provision for the payment 
of the balance due over a period of years. 

The act created in the Treasury a German special 
deposit account into which the Secretary of the Treas¬ 
ury was directed to deposit the following funds: 

(a) All sums invested by the Alien Property Cus¬ 
todian under the provisions of section 25 (a) of the 
Trading with the Enemy Act, as amended, which rep¬ 
resents 20 per cent of the aggregate value of the prop¬ 
erty of German nationals temporarily retained by the 
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Alien Property Custodian. As the funds are invested 
as required by the Trading with the Enemy Act and de¬ 
posited in the German special deposit account, Ithe Sec¬ 
retary of the Treasury issues to the Alien Property 
Custodian a 5 per cent participating certificatj?, which 
is payable in accordance with the priorities hereinafter 
enumerated. I 

(b) All sums transferred by the Alien Property Cus¬ 
todian under the provisions of section 25 (b) of the 
Trading with the Enemy Act, as amended, wh|ieh was 
referred to as the “Unallocated interest fund” and 
which represented the interest accrued prior to March 
4, 1923, on investments of funds of the Alien Property 
Custodian, plus interest on the investment of iuch in¬ 
terest after March 4, 1923. No authority of law exists 
for distributing any interest accruing on the invest¬ 
ment of the funds prior to March 4, 1923, the date of 
the approval of the Winslow Act, which act authorized 
the return of not to exceed $10,000 per annum! to any 
one person, of the income accruing after that date. 

(c) Amounts appropriated by Congress for the pay¬ 

ment of awards of the War Claims Arbiter in favor of 
German nationals for ships, patents, and a radio sta¬ 
tion. | 

( d ) All moneys received from Germany on Recount 
of the awards of the Mixed Claims Commission in 
favor of American nationals. 

(e) Earnings on investments of funds in the deposit 
account. 

The act authorized and directed the Secretarvl of the 
Treasury to make payments out of the German special 
deposit account in the following order of priority: 

(1) Payment of expenses of administration. 

(2) Payment in full of awards in favor of American 
nationals attributable to death and personal injury, to¬ 
gether with interest thereon up to the date of payment. 

(3) Payment in full of awards in favor of American 

nationals, the amount of which, including interest to 
January 1, 1928, does not exceed $100,000, together 
with interest on such amount from January 1, 1928, to 
the date of payment. ! 


i 
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(4) Payment of $100,000 on account of awards in 
favor of an American national, the amount of which, 
including accrued interest to January 1, 1928, is in ex¬ 
cess of $100,000, provided no person shall be paid an 
amount in excess of $100,000 under this priority, irre¬ 
spective of the number of awards made in his behalf. 

(5) Additional payments on awards in excess of 
$100,000, including interest to January 1, 1928, entered 
in favor of American nationals, as and when funds are 
available for this purpose as determined by the Secre¬ 
tary of the Treasury, until the aggregate payments au¬ 
thorized by priorities 2 to 5 equal 80 percent of the 
aggregate amount of the awards entered, including in¬ 
terest to January 1, 1928. 

It is pointed out that all the payments authorized by 
paragraphs 2, 3, and 4 above have been practically com¬ 
pleted. There are a few cases remaining unpaid be¬ 
cause the claimants cannot be located and for other 
reasons, but funds have been reserved for their com¬ 
plete payment. As to paragraph 5, payments have 
been made which aggregate about 74 1 /2 percent of the 
amount authorized to be paid under these priorities. 
There remains, therefore, approximately 0 V 2 percent 
(about $2,000,000) to complete this priority to Amer- 
can nationals. 

(6) Payment to German nationals of 50 percent of 
the awards entered by the War Claims Arbiter for 
ships, patents, and a radio station, including interest to 
December 31, 1928. The Secretary of the Treasury 
w'as authorized to pay this amount without regard to 
any of the other priorities. 

(7) Payment of accrued interest upon the 5-percent 
participating certificates evidencing the amounts in¬ 
vested by the Alien Property Custodian. 

(8) Payment of accrued interest since January 1, 
1928, on awards of the Mixed Claims Commission in 
excess of $100,000 in amount, including accrued interest 
to January 1,1928, in favor of American nationals and 
accrued interest since December 31, 1928, on awards of 
the War Claims Arbiter in favor of German nationals 
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for ships, patents, and a radio station, including ac¬ 
crued interest to December 31, 1928. 

(9) Pro-rata payments, to the extent funds are avail¬ 
able, (a) to the Alien Property Custodian on pe 5 per¬ 
cent participating certificates held by him a^ evidence 
of the investment of funds representing 20 percent of 
German property temporarily retained; (b) tj> German 
nationals on account of the balance due on their awards 
entered by the War Claims Arbiter for ships, patents, 
and a radio station, including interest to December 31, 
1928; and (c) to American nationals on account of the 
balance due on awards in excess of $100,000 iii amount, 
including interest to January 1, 1928, entered by the 
Mixed Claims Commission. 

(10) Payment to German nationals on account of the 
“Unallocated interest fund.” No interest accrues on 
this sum. 

(11) Payment to the United States Government on 
account of awards entered in its behalf by the Mixed 
Claims Commission, together with interest on such 
awards. 

The Trading with the Enemy Act, as amended by the 
Settlement of War Claims Act, authorized tlie return 
of 80 percent of the aggregate value of the property of 
German nationals, as determined by the Alien Prop¬ 
erty Custodian; authorized the temporary retention of 
the remaining 20 percent; and authorized that funds 
equal to the value of such property so retaineq be paid 
to the German nationals, from the German sdecial de¬ 
posit account in the order of priority established by the 
Settlement of War Claims Act. j 

The following is a statement showing the arrjounts of 
the various classes of claims, the payments made on ac¬ 
count of each class, and the balance due as ojf March 
31, 1934: | 

i 

i 

I. Principal of awards of 
Mixed Claims Com¬ 
mission . $128,500,000 
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Interest to Jan. 1, 1928 40,500,000 


Amount due Jan. 

1, 1928 . 169,000,000 

Payments made on ac¬ 
count . 134,000,000 


35,000,000 

Interest accrued at 5 
per cent per annum, 
from Jan. 1, 1928, to 
Mar. 31, 1934 . 19,000,000 


Balance due as of 
Mar. 31, 1934. 

II. Principal of awards of 

War Claims Arbiter 63,200,000 

Interest to Dec. 31,1928 23,500,000 


Amount due Dec. 

31, 1928 . 86,700,000 

Payments made on ac¬ 
count . 43,400,000 


43,300,000 

Interest accrued at 5 
per cent per annum, 
from Dec. 31, 1928, 
to Mar. 31, 1934. 16,100,000 


Balance due as of 
Mar. 31, 1934 . 

III. Twenty per cent of Ger¬ 
man property tempo¬ 
rally retained: 

Investment bv 
Alien Property 

Custodian . 17,550,000 

Investment vet to 

be made bv Alien 
* 

Property Custo- 


$54,000,000 


59,400,000 
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dian ($15,500,- 

000 ). 

Interest accrued 
on investment to 
Mar. 31, 1934 .... 3,600,000 


Balance due as 
of Mar. 31, 

1934 . 21,150,000 

IV. Unallocated interest fund. j 21,750,000 


Amount due private claimants 
from German special deposit 
account as of Mar. 31, 1934.... 156,300,000 

V. Principal of awards en- i 

tered in behalf of the j 

United States Gov¬ 
ernment . 42,035,000 

Interest to Mar. 31, 

1934 . 38,300,000 

- 80,335,000 

Total including* accrued interest $236,635,000 

In addition it is understood that the Alien 1 , Property 
Custodian has property in his hands valued at approxi¬ 
mately $10,000,000, of which 80 or 90 percent is esti¬ 
mated to belong to German nationals. Und^r the law 
as it now stands, 80 per cent of this propei*ty would 
probably be returned this calendar year, the Remaining 
20 percent to be retained for deposit in the German 
special-deposit account. 

The following shows the funds made, or tojbe made, 
available to the German special-deposit account and the 
payments that have been made out of such account: 
Receipts: 

From investments of 
Alien Property Cus- j 

todian under Trading 
with the Enemy Act, 
as amended: 

Unallocated inter¬ 
est fund. $21,750,000 








66 


20 percent German 
property retained 17,550,000 


Total . $39,300,000 

From Germany: 

2Vi percent of re¬ 
ceipts as author¬ 
ized by Finance 
Ministers’ agree¬ 
ment of Jan. 14, 

1925 . 32,183,000 

Under debt agree¬ 
ment of June 23, 

1930 . 20,198,000 


Total . 

Appropriation made by Congress for 
ships, patents, and radio station 
(awards for War Claims Arbiter) 
Earnings and profits on investments 


Total receipts . $182,714,000 

Payments: 

On account of awards 
of the Mixed Claims 

Commission . $134,000,000 

On account of awards of 
the War Claims Ar¬ 
biter . 43,368,000 

Miscellaneous payments 

(expenses, etc.) . 817,000 


Total . $178,185,000 

Balance in German special-deposit ac¬ 
count . 

Funds in hands of Alien Property Cus¬ 
todian available for deposit in German 
special-deposit account . 

Total available to German 
special-deposit account. $20,029,000 


4,529,000 

15,500,000 


52,381,000 

86,852,000 

4,181,000 














67 


It will be noted that the funds now T available to the 
German special deposit account amount ta about 
$20,000,000, which are being reserved to make! payment 
on account of any awards which the Mixed Claims 
Commission might enter on the claims now pending 
before it. In case awards are entered on account of the 
claims now pending before the Commission, payments 
will be made in the same manner and to the same extent 
as payments have already been made on account of 
awards entered and certified for payment. On the other 
hand, if the claims pending before the Commission are 
disallowed, the $20,000,000 held in reserve will be re¬ 
leased and distributed to American and German 
Nationals in accordance with priorities specified in sec¬ 
tion 4 (c) of the Settlement of War Claims ^.ct, here¬ 
inabove enumerated. In such case the funds made 
available, together with 80 percent of the valiie of the 
property in the hands of the Alien Property Custodian 
estimated at $6,500,000, or a total of $26,500,000, would 
be distributed approximately as follows : 

To American nationals: 

Balance of 80 percent of 
awards of Mixed Claims 
Commission under prior¬ 
ity no. 5 (5VL> percent re¬ 
maining unpaid) . $2,000,000 

On account of interest ac¬ 
crued since Jan. 1, 1928 
(approximately 40 percent 

of such interest). 7,800,000 

_ 

Total to American nationals. $9,800,000 

To German nationals: 

Interest on 5-percent partici¬ 
pating certificates (20 per¬ 
cent of German property 

temporarily retained). 3,600,000 

On account of interest ac¬ 
crued since Dec. 31, 1928, 
on awards of War Claims 


i 
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Arbiter (approximately 40 
percent of such interest).. 6,600,000 
Return of property in hands 
of Alien Property Cus¬ 
todian . 6,500,000 


Total to German nationals. 16,700,000 


Total available for distribution.$26,500,000 

Under the debt agreement of June 23, 1930, the Ger¬ 
man Government is obligated to pay semiannually to 
the United States for a period of 52 years on account 
of the awards of the Mixed Claims Commission, the 
sum of 20,400,000 reichsmarks ($4,850,000 at the time 
the agreement was concluded, or about $8,150,000 at the 
present mint parity of the mark). Under the debt 
agreement that Government has the option of post¬ 
poning payment of the installments due for a period of 
2lo years, but the amounts so postponed bear interest 
at the rate of 5 percent per annum, payable semi¬ 
annually. 

The Hoover moratorium was declared in June, 1931, 
and covered payments falling due during the year July 
1, 1931, to June 30, 1932. It excepted private obliga¬ 
tions, and the, joint resolution of December 23, 1931, 
authorizing that moratorium, treated the payments due 
on account of mixed claims as falling under the ex¬ 
ception. Germany, however, took advantage of the 
option in the agreement to postpone the payments due, 
and has exercised that option ever since up to and in¬ 
cluding the payment due September 30, 1933. It paid 
the interest semiannually up to March 31, 1933, but the 
semiannual payment of interest due on September 30, 
1933, was paid in reichsmarks into an account in Ger¬ 
many and was not transferred to the United States, as 
required by the terms of the debt agreement. It is 
understood that the United States advised the Ger¬ 
man Government that it could not accept the payment 
in reichsmarks as a compliance with the debt agree¬ 
ment. 
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On March 31, 1934, all of the installments aggregat¬ 
ing 102,000,000 reichsmarks, previously postponed 
since September 30,1931, together with the semiannual 
installment of 20,400,000 reichsmarks and semiannual 
interest of 2,550,000 reichsmarks, or a total of 122,400,- 
000 reichsmarks (about $50,000,000), were <jlue and 
payable. Germany advised that it could not meet the 
principal payments falling due, but would and did pay 
the interest due of 2,550,000 reichsmarks (about 
$1,000,000). 

The Treasury holds German bonds for account of 
mixed claims in the face amount of 2,040,000,000 reichs¬ 
marks ($500,000,000 at time of acquisition but $800,- 
000,000 at present rates). 

The debt agreement of June 23, 1930, provides that 
the obligation of Germany to make the payments speci¬ 
fied therein shall cease as soon as all of the payments 
contemplated by the Settlement of War Claim^ Act of 
1928 have been completed and the bonds of Gjermany 
held by the United States not then matured $hall be 
canceled and returned to Germany. | 

The amendment to the joint resolution striding out 
“any or” and the amendment inserting “unc^er this 
resolution” are clerical clarifying amendment^. The 
amendment to the last proviso specifically empowers 
the President to determine the period or periods in 
which Germany is in arrears on her payments and re¬ 
tains the substance of the provision stricken out so 
that judicial review of the President’s determination is 
denied. 
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Y. 

Richard M. Isenberg, 

Appellee. 


BRIEF FOR APPELLEE. 

- i 

i 

i 

Statement of Case. 

i 

i 

Appellants 7 “Statement”, commencing on page | of their 
brief, does not comply with the rules of the court. ;It is one¬ 
sided and states parts of the evidence, which, standing alone, 
appear favorable to the appellants. Naturally, sucji a state¬ 
ment would not give the court a correct understanding of 

i . 

the case. Such of these matters as have a material bearing 
on the issues of this case will be discussed in proper order in 
this brief. 

The facts, briefly stated, are as follows: The appellee for 

i 

many years had been a large stockholder in a sugalr agency 
corporation and in sugar plantations in the Hawaiian Is¬ 
lands. In 1918, the Alien Property Custodian of thje United 
States, under the provisions of the Trading with thp Enemy 
Act (40 Stat. 411), seized and sold said property an4 deposit¬ 
ed the proceeds of the sale in the Treasury of tht United 




States. In 19-3, the sum of §10.000 was paid to the appellee 
on account of said seizure, and in 1020, 80% of the remainder 
was paid to him. This suit was instituted by the appellee as 
a citizen of the United States to recover the residue of the 
moneys so seized by the Alien Property Custodian. 

Richard M. Isenberg, the appellee, was born in Bremen, 
Germany, June 25, 1880, during a temporary visit of his par¬ 
ents to that city. The parents returned to Hawaii about 
eight weeks aftcd* the appellee's birth, leaving the appellee in 
the care of an aunt because he was a sickly child. (Record, 
p. 24). 

The appellee's father, the late Paul I sen berg, was born in 
the Kingdom of Hannover, at that time under the rule of 
the King of England (Record, p. 3S). In 1858 he went to 
Hawaii and remained there continuously, except for a few 
brief visits abroad, until 1901, when, because of his health, 
he visited various health resorts in Europe, and died in 
Bremen, Germany, in 1903. In 1809, he married appellee's 
mother. Beta I sen berg, and immediately thereafter they went 
to the Hawaiian Islands, where they maintained their domi¬ 
cile and permanent home until the death of Paul Isenberg in 
1903: and, thereafter, the Hawaiian Islands continued to be 
the permanent 1 home of Beta Isenberg, until her death in 
1932 (Findings Nos. 2. 3. and 4). 

In 1874 Paul Isenberg became a naturalized citizen of the 
then existing Hawaiian Kingdom, and, on the date of his 
naturalization he was made a Noble of the Kingdom, which 
title gave him a seat in the House of Nobles, the upper branch 
of the Hawaiian legislature, and he served as a member of 
that body from 1874 to 1880. six years after appellee's birth. 
In 1887 membership in the House of Nobles was made elec¬ 
tive and Paul Isenberg was elected to serve and did serve in 
that bodv during the session of 1890. Beta Isenberg, the 
mother of the appellee, who become a permanent resident of 
the Hawaiian Islands in 1809. became a citizen of Hawaii 
bv virtue of the naturalization of her husband in 1874. Both 
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of them became citizens of the United States oiji June 14, 
1900, when Hawaii was made an organized territory of the 
United States, and continued to be citizens thereof until they 
died (Findings Nos. 2, 3, and 4). 

ARGUMENT. 


The appellee is a native-born citizen of 
Hawaii, and was, at and prior to the time when 
his property was seized in 1918 by tlj.e Alien 
Property Cnstodian of the United State^, and is 
now, a citizen of the United States. 

The appellee is a native-boni citizen of Hawaii; and is a 
citizen of the United States by virtue of the act of Congress, 
approved April 30, 1900, (31 Stat, 141), which reads as fol¬ 
lows: 

Section 4. All persons who were citizens of the Re¬ 
public of Hawaii on August 12, 1898, are hereby de¬ 
clared to be citizens of the United States and citizens of 
the Territory of Hawaii. 

The appellee’s Hawaiian citizenship is derived through his 
father, Paul Isenberg, who settled in the Hawaiian Islands 
in 1858, and became a naturalized citizen and Nob|le thereof 
in 1874, six years prior to the appellee’s birth. I^aul Isen¬ 
berg maintained a permanent residence in the Hawaiian Is¬ 
lands for about forty-five years, and was one of th<^ most in¬ 
fluential citizens and aided in developing the country and 
was a great friend to everybody. (Record p. 37). 

The Minister of the Interior of the Kingdom of Hawaii, 
who had jurisdiction over all matters relating to citizenship 
in the Islands, (Record p. 22), stated the law in 1868 to be— 

In the judgment of His Majesty’s governmen t, no one 
acquires citizenship in this Kingdom unless hfe is born 
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liere, or born abroad of Hawaiian parents , either native 
or naturalized , during their temporary absence from the 
Kingdom. (Italics supplied). (Finding Xo. (>. Record. 
P. li)- 


There ay as no change in the foregoing law so far as is 
known. No suggestion of any change has been made by ap¬ 
pellants. It was evidently so well known to the legal frater¬ 
nity in Hawaii, prior to the annexation of the Islands by the 
United States, that it was never questioned. So far as at¬ 
torneys for the appellee are informed, after diligent search, 
no such case exists, and none is cited by appellants. In view 
of these facts, whv should this statement of the law bv the 
Minister of the Interior be questioned in another jurisdiction 
nearly three-quarters of a century afterwards? 

In the case of Strother v. Lucas , 12 Peters 410. 437, the 
Supreme Court of the United States said: 


Xo principle can be better established by the author¬ 
ity of this court than “that the acts of an officer, to 
whom a public duty is assigned by his king, within the 
sphere of that duty, are prima facie taken to be within 
his power. The principles on which it rests are believed 
to be too deeply founded in law and reason over to be 
successful!v assailed.** 


And speaking more particularly of land grants, even where 
they appear toi be unsupported by written law. the court 
added: 


Where the act done is contrary to the written order 
of the king, produced at the trial, without any explana¬ 
tion, it shall be presumed that the power has not been 
exceeded: that the act was done on the motives set out 
therein, and according to some order known to the king 
and his officers, though not to his subjects (7 Feters 1)(>: 
8 Feters 451, 454. 45(5), “and courts ought to require 
very full proof that he had transcended his powers be¬ 
fore thev so determine it.“ (8 Feters 4(54; 0 Peters 
734). 


The “judgment" of “His Majesty's government" that the 
children of naturalized Hawaiians born abroad are Hawaiian 
citizens, is law. It may be difficult to locate the dxact record 
of it, but law it is, and the Supreme Court has pointed out 
the obligation to recognize such Hawaiian rights, though the 
want of formality is unfamiliar to us. Damon v. Territory of 
Hawaii, 194 U. S. 154, 158. 

In another case it is said: 

. i 

The laws of an absolute monarchy are not| its legisla¬ 
tive acts; they are the will and pleasure of tjie monarch 
expressed in various ways—if expressed in any, it is a 
law; there is no other law-making, law-repealing power 
—call it bv whatever name—a roval order, an ordinance, 
a cedula, a decree of council, or an act of an authorized 
officer —if made or promulgated by the king, by his con¬ 
sent or authority , it becomes as to the persons or subject 
matter to which it relates , a law of the kingdom . It is 
emphatically so in Spain and all its dominions. Such, 
too, is the law of a Spanish province conquerbd by Eng¬ 
land. The instructions of the king to his governors are 
the supreme law of the conquered colony; Magna Charta, 
still less the common law, does not extend its principles 
to it. King v. Dicton, 30 St. Tr. 8 vo. ed. SGG. A royal 
order emanating from the king is a supreme law, super¬ 
seding and repealing all other preceding ones inconsis¬ 
tent with it. (Italics supplied.) L nited Suites v. Ar¬ 
redondo, et al. G Peters G91, 714. 

The Constitution of the Kingdom of Hawaii ojf the year 
1864, which was in force when the appellee herein was born, 
declares: | 

Article 13. The King conducts His Government for the 
common good; and not for the profit, honor, or private 
interest of any one man, family, or class of men among 
His subjects. 

Article 34. The King is Sovereign of all the Chiefs 
and of all the People; the Kingdom is His. 

Article 35. All Titles of Honor, Orders, and| other dis¬ 
tinctions, emanate from the King. 
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Article 41. There shall continue to be a Council of 
State, for advising the Kino- in all matters for the good 
of the State, wherein he may require its advice, and for 
assisting him in administering the Executive affairs of 
the Government, in such manner as he may direct; which 
Council shall be called the King’s Privy Council of State, 
and the members thereof shall be appointed by the King, 
to hold office during His Majesty's pleasure. 

Article 42. The King’s Cabinet shall consist of the 
Minister of Foreign Affairs, the Minister of the Inter¬ 
ior, the Minister of Finance, and the Attornev General 

* • 

of the Kingdom, and these shall be His Majesty’s Spe¬ 
cial Advisers in the Executive affairs of the Kingdom: 
and they shall be ex officio Members of IIis Majesty's 
Privy Council of State. They shall be appointed and 
commissioned by the King, and hold office during Iiis 
Majesty’s pleasure, subject to impeachment. No act of 
the King shall have anv effect unless it be counter-signed 
bv a Minister, who bv that signature makes himself re- 
sponsible. 


All of this was 


“His Majesty’s Government.” 


Article VIII, of chapter VII of Title 2 of the Civil Code 
of 1859 of the Kingdom of Hawaii, reads: “Section 428. The 
Minister of the Interior shall have the superintendence and 
direction of the naturalization of foreigners.” Whether he 


was speaking for the King, or the Privy Council, or the 
Cabinet, or himself, after consulting the supreme court, he 
undoubtedly knew what he was talking about when he de- 
dared it to be the law of Hawaii that children born abroad 


of Hawaiian parents, during their temporary absence from 
the Kingdom, are citizens of Hawaii. 

It must be presumed that the Minister of the Interior 
knew the laws which he was administering and over which 
he had jurisdiction and control. Strother v. Lucas and United 
States v. Arredondo , supra. 


In this connection, attention is also called to the comments 
of the Supreme Court of the United States in Lowrey v. 
Hawaii , 206 U. S. 206, 223: j 

i 

It is somewhat staggering to be told that! such con¬ 
tinuity of practice is not a legal interpreter of the mean¬ 
ing of the parties, and that the only criterion can be a 
precise and isolated form of words which, at the end of 
a half a century of contrary admission and declaration, 
one of the parties finds it convenient to bring forward. 


And, in the case of The John Ii Estate v. Browni 235 U. S. 
342: 

It appears to us surprising to suggest that the highest 
court of the Hawaiian Islands did not decide in accord¬ 
ance with the requirements of the law of which that 
court was the final mouthpiece; and that counts of an¬ 
other jurisdiction, sitting long afterwards, jknow its 
duties and powers so much better as to be entitled to 
pronounce its proceedings void. The caution required in 
such a venture, even as against less authoritative de¬ 
cisions, has been stated and restated, from United States 
v. Percheman, 7 Pet. 51, 95, to Michigan Trujst Co., v. 
Ferry, 228 U. S. 346, 354 (Italics supplied). 1 

i 

Furthermore, Attorney General Sargent, in Paula Volkr 
mann y s case, after an extended and careful review of the Con¬ 
stitution and laws of Hawaii, agreed with the Minister of 
Interior of Hawaii, that a child bora abroad of Hawaiian 
parents, during their temporary absence from Hawaii, is a 
citizen of Hawaii. This opinion is hereinafter referred to 
more fully. 

The citizenship of Paul Isenberg, father of appellee, was 
in issue and was adjudicated when his widow, Beta |lsenberg, 
filed a suit in the Supreme Court of the District of Columbia, 

i 

(Isenberg v. Hicks, Equity Xo. 43,974), to recover property 
seized in Hawaii by the Alien Property Custodian jin Janu¬ 
ary, 1918. Mr. Justice James F. Smith, before wljiom said 
case was heard, made an extended and very careful Review of 
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the whole subject of Hawaiian citizenship, giving full con¬ 
sideration to the Constitution and laws of Hawaii, and to the 
Constitution and laws of the United States bearing on 
Hawaiian and United States citizenship, and held that both 
Paul I sen berg, and his wife, Beta Isenberg, were citizens of 
Hawaii and of the United States. There were $2,500,000 in¬ 
volved in the case, in which a final decree was entered for the 
return of the property to appellees mother. See Hr. Justice 
Smith's opinion, and the authorities cited therein, printed as 
an Appendix to this brief (page 42). 

The citizenship of appellee's sister. Paula Volkmann, who 
was born in 1883. in the same house in Bremen where the 
appellee was born in 1880. was in issue in 1920. when Paula 
Volkmann made application to the Alien Property Custodian, 
for executive allowance of her claim for the return of seized 
property. Attorney General Sargent made an extensive re¬ 
view of the laws and decisions relating to citizenship in 
Hawaii, the United States, and Germany, citing a number of 
decisions, and referring to the German law “that a child 
bora in Germany of a foreign father does not acquire German 
citizenship by birth, but takes the nationality of his father,*' 
and concluded: 

It is. therefore, evident that this claimant did not ac¬ 
quire German citizenship by reason of her birth in Ger¬ 
many. 

«u 

Therefore, the onlv conclusion to be reached in the 
light of the foregoing authorities and the statutes of 
Hawaii, is that this claimant acquired the Hawaiian 
nationality of her father bv birth, and as she retained 
such nationality up until the time of the annexation of 
the Islands by the United States, she acquired American 
citizenship by virtue of the Act of Congress of April 30, 
1900. which provided that all persons who were citizens 
of the Republic of Hawaii were thereby declared to be 
citizens of the United States and of the Territory of 
Hawaii: and that she retained her American citizenship 
until her marriage in 1905. 
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The foregoing decision was approved by the president of 
the United States, and her claim of over §400,000 was allowed 
and paid. This decision is printed in the Appendix to this 
brief, (pages 50-00), and the attention of tlije court is 
invited to it. j 

There was also oral proof of the law of Gerimjny, as for¬ 
eign law, in tin's case (Record, p. 39). That testimony was 
to the same effect regarding German law, as stated by At¬ 
torney General Sargent, and there is nothing in] the proof 
that in any way contradicts it. I 

In the case of Caste!!, executor, etc. of Bela Iseubery v. 


Cuitcd States, Xo. L-1G7, in the Court of Claij 
United States, (for recovery of excess taxes), dc 
4, 193(5, Court of Claims Report, (hot yet re¬ 

ported), the court made the following findings ofl fact: 


ms of the 
t ided May 


1 . The petition in this action was originally filed by 
Beta Iseniierg May 5, 1930. Beta Isenberg wijis born in 
Bremen. Germany, in 184(5, and in 18(59 was i(iarried to 
Paul Isenberg. In 1874 Paul Isenberg became |a natural¬ 
ized citizen of Hawaii. In 1900, as a result of an Act of 
Congress making citizens of Hawaii citizens of the 
United States, Paul Isenberg and his wife, l|>eta Isen¬ 
berg, became citizens of the United States. 

The court, referring to the final decree in the case of Beta 
Isenberg v. Hicks , Equity No. 43,974. supra, further stated: 

By this judgment the court also held in effect that 
Beta Isenberg was not an enemy but a loyal <jdtizen of 
the United States. Otherwise she had no right to recoyer, 


and she must be so treated in the case now bet 


ore us. 


There were three hearings in the pending case iij the Su¬ 
preme Court of the District of Columbia. It was twice heard 
before Mr. Justice Letts, once on a motion to disijniss and 


again on a petition for a rehearing of the motion to 


dismiss. 
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Mr. Justice Letts, denying defendants' motion to dismiss 
tlie bill of complaint, as amended, filed the following memo¬ 
randum. February 4. 1935: 

I conclude that the motion of the defendants to dis¬ 
miss plaintiff's bill as amended should be denied, and 
I adopt as my reasons for my conclusion the analysis of 
the law as found in the memorandum of Attorney 
General John G. Sargent in the matter of the application 
of Paula Yolkmann for Executive Allowance, a copy of 
which memorandum T find in the files of this case. Said 
Paula Yolkmann was the sister of this claimant, and her 
claim was in all respects similar to that of her brother, 
Richard M. Isenberg, the plaintiff herein. (Record, p. 
9). 

The citizenship of the appellee was the principal issue on 
both of said hearings. 

Appellee's citizenship likewise was the principal issue on 
the final hearing in the Supreme Court of the District of 
Columbia, before Mr. Chief Justice Wheat. After taking 
the testimony, considering the documentary evidence, and 
hearing oral arguments by attorneys on both sides, he made 
the following findings of fact on the question of the appellee's 
citizenship. 

(1) That Richard M. Isenberg, the plaintiff herein, 
was at and prior to the time when his property was 
seized in 1918 by the Alien Property Custodian of the 
United States, and is now, a citizen of the United States. 
(Record, p. 13). 

Mr. Chief Justice Wheat also found that the plaintiff's 
father. Paul Isenberg. and his mother. Beta Isenberg, were 
citizens of Hawaii from 1ST4, and of the United States from 
June 14, 1900. until they deceased, the father in 1903. and 
the mother in 1932. (Finding Xo. 4) ; that the plaintiff 
(appellee herein) was born during a temporary visit of his 
parents to Germany, at Bremen, at and prior to which time 
his parents were citizens of Hawaii, (Finding Xo. 5) ; that 
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plaintiff did not become a German citizen by reason of liis 
birth in Germany, (Finding No. 5); that the pjaintiff be¬ 
came at birth a citizen of Hawaii, (Finding Not 6) ; and, 
when the act organizing the territory of Hawaii was passed 
on April 30, 1000, became, by virtue of its terms, on June 
14, 1000. when the act became operative, a citizen of the 
United States, and that the plaintiff has never renounced his 
Hawaiian or American citizenship, has never been natural¬ 
ized or made a citizen of any other country, has never taken 
an oath of allegiance to any other country, and has always 
been loyal to the United States and is now a citizen of the 
United States, (Finding No. 10)—all of which findings are 
fully supported by the evidence in the record. (Record, pp. 
13-10). 

In the case of Pollock v. Jameson, 63 App. T). C+ 152, this 
court said: 

The rule is * * * well settled that where the judge has 
seen and heard the witnesses, his findings wfll not be 
disturbed unless it clearly appears that heihas mis¬ 
apprehended the evidence or that he has gone against 
the clear weight of the evidence, or. as it is sometimes 
said, unless the evidence certified shows that his findings 
are clearly wrong. 

See also Hill et al. v. Marston, S2 Fed. (2) S56, (1). C. 
Appeals) : Dear v. Guy, 64 App. D. C. 314; Illinois Watch 
Case Co. et ah, v. Hinr/eco Mfq. Co., 81 Fed. (2) 41, |(C. C. A. 
1st) : and Deutser et al. v. Marlboro Shirt Co., 81 |Fed. (2) 
139, (C. C. A. 4th). | 


The appellants, commencing on page 10 of their brief, in¬ 
dulge very freely in a lot of conjecture. They refer to a 
law of Hawaii of 1845 setting forth that “all persons born 
abroad of a parent native of this kingdom, and afterwards 
com in<>• to reside in this, shall be deemed to owe native al- 

o 7 I 










legiance to IIis Majesty/’ This law was repealed in 1859, 
twenty-one years before the appellee was born, and nine years 
Indore the ruling of the Minister of the Interior, hereinl>efore 
set out. The Civil Code of Hawaii of 1859 provided that 
every foreigner naturalized as a subject of Hawaii “shall be 
deemed to all intents and purposes a native of the Hawaiian 
Islands." 

The appellants state, in view of the repeal of the statute 
of 1845. it is “necessary to look for guidance as to the citizen¬ 
ship status of appellee, at the time of his birth, to the general 
provisions of the law of the Kingdom," (page 12), and quote 
section 825 of the Civil Cotie of Hawaii of 1859. which, (to¬ 
gether with many other provisions), was in force on the date 
of the birth of the appellee, as follows: 


The several courts may cite and adopt the reasonings 
and principles of the admiralty, maritime, and common 
law of other countries, and also the Roman or civil law, 
so far as the same may be founded in justice, and not 
in conflict! with the laws and customs of this kingdom. 


This is the only law relied upon by appellants to have 
appellee's citizenship at the time of his birth, determined 
under the alleged principles of the English common law. But 
even as to that the appellants are in error. See Ludlam v. 
Lwllant, 26 X.i V. 856. pointing out that even prior to 1350 
it was the law of England that children born abroad of 
English parents were English. 

it was a well-established principle of the common law of 
England, “confirmed" by the Statute 25 of Edw. Ill (1550) 
that all children born of English parents, outside of British 
domains, shall take the citizenship of their British parents. 
(See quotation from the Statute copied in the opinion of 
Attorney General Sargent in the Appendix hereto). 

Later, by Statute 7 of Anne, Ch. 5. sec. 3, it was provided: 


The children of all natural-born subjects, born out of 
the ligeance of Her Majesty. Her Heirs and Successors, 
shall lx* deemed and adjudged and taken to be natural- 
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born subjects of this Kingdom, to all intentb, construc¬ 
tions and purposes whatsoever. 


This Statute did not change the law. It redeclared it and 
it was the law of the American colonies and Hawaii and 
remained such and is the law everywhere today. In Macaulay 
v. Schurmann, 22 Hawaiian Repts. 140, it was sai|I that such 
statutes are to be deemed part of the common law. (See also 
fug! is v. Sailors Snug Harbor, 3 Peters 90). j 

Parly English cases, construing the law of England, hold 
that a person born outside of the British domain, |of English 
parents, shall take the nationality of the father. l|n Bacon v. 
Bacon , Orokes Reports, time of Charles I, G01; 79 English 
Reprint 1117, it was held that a daughter born to an English 
merchant, living beyond the seas, should take his citizenship 
and become his heir. To the same effect, see, Coll\ngwood v. 


Pace, 1 Yentris 423, and J)e Geer v. Stone, 22 Cha 
243. 


ncerv Div. 


; *The common law of England*' that was adopted by Hawaii 


in 1892 was the common law of England ‘‘as asce 
English and American decisions.*’ There can be 
upon an examination of the decisions of Hawaii at 


to the annexation of the Islands by the United States, that an 


tained bv 
«/ 

no doubt 
and prior 


1350, and 
Tawaii as 


alleged common law rule, existing prior to the year 

overthrown by English statutes, was rejected by 

contrary to Hawaiian law and unsuited to Hawaiian con- 
«/ 

ditions. 

With respect to the contention of the appellant^ that the 
citizenship provision of the Constitution of the Republic of 
Hawaii should be read literally, with reference to tl)e opinion 
of Mr. Justice Gray in United States v. Wong Kim Ark, little 
need be said beyond pointing out that it is stated j over and 
again in Mr. Justice Gray's opinion that the Fourteenth 
Amendment was adopted primarily for the protection of the 
Xegro and was not to be construed restrict!vely. | 
Moreover, Mr. Justice Gray conceded that the statute con¬ 
ferring citizenship on children born abroad continued in 
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operation notwithstanding the Fourteenth Amendment, 
which reads: 

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. 


Such persons are “not born in the United States,*' are "not 
naturalized in ,the United States" and “do not reside in any 
State" at the time of their birth abroad,—still there is no 
doubt that they are citizens of the United States. The appel¬ 
lants admit tlisjit that is the proper construction of the Four¬ 
teenth Amendment. 

It will be noted that the foregoing provisions of section 
822 of the Uivil (''ode of Hawaii of 1850. (quoted, supra), 

i 

placed no limitation or restriction whatever upon the courts. 

It was simply left to the discretion of the courts to “cite and 

adopt the reasonings and principles" of foreign law. “so far 

as the same may be founded in justice, and not in conflict 

with the laws and customs of" the Hawaiian Kingdom. The 

courts were at liberty to decide a question of citizenship 

under the Roman or civil law. and even appellants concede 

that under said law a child born without the realm, of a 

subject of the crown, took the nationality of its father. Fur- 

thermore. it was definitely decided February 17. 1892, bv the 

* • ■ 

court of last resort in Hawaii that the common law of Eng¬ 
land was not the law of Hawaii at that time. Thurston v. 


Allen , 8 Hawaiian Reports 292 at 298-299. This decision 
conclusively disposes of the appellants' contention on this 
point, See the very full and able discussion of the entire 
subject in the opinion of Mr. Justice Smith hereto annexed, 
pages 42-49. See also the opinion of Attorney General 
John O. Sargent in Paula Yolk maun'* case where the Ha¬ 
waiian law is applied to the citizenship of the appellee’s 
sister, pages 50-G0 hereof. 

It was not until after the decision in Thurston v. Allen, 
supra , that the legislature of Hawaii, in 1S92, declared the 
common law of England to be the common law of the Ha- 
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waiian Islands, ‘‘except as otherwise expressly provided by 
the Hawaiian Constitution or laws, or fixed bv 
judicial precedent, or established by Hawaiia 


Hawaiian 
:i national 


usage.** Session Laws of 1892, chapter 47, section 5. This 
law is of no importance in this case as is shown by the above 
citations. Moreover, it did not become effective until twelve 
years after the appellee was born. It was not the law at the 
time of his birth. The law at the time of his birth is stated 
by the Minister of the Interior, who had the supervision of 
matters of citizenship under Hawaiian law, supra. 

The will of the King, or the ruling of “His Majesty's Gov¬ 
ernment** was the law on the subject. “In the judgment of 
His Majesty's Government." a child “born abroad of Ha¬ 
waiian parents, either native or naturalized, during their 
temporary absence from the kingdom," was born a citizen of 
Hawaii (Finding No. G, Record, p. 14). 

The appellants suggest (page 12) that because it was 
reported that the courts of Hawaii generally followed the 
rules of the common law, the alleged principle of the com¬ 
mon law should be applied in determining the citizenship of 
this appellee. But not a single case has been citejl to show 
that any court of Hawaii at any time, prior to the act of 
1892, ever applied the principle of the common law in de¬ 
termining questions of citizenship. 

In many respects the common law was not accepted by the 
Hawaiian courts, even after the act of 1892 was parsed. See 
Godfrey v. Rowland, 1G Hawaiian 377, 389-390, (19P5) ; Dole 
v. Gear, 14 Hawaiian 554, 5G0-5G3, (1903). The latter case 
shows that the statute of 1892 was not interpreted jo require 
the court to follow every old rule of the common laAy, or even 
the common law of “any particular period of time 
the law and statutes, even those of the United St*i 
looked into. It was held that the common law consists of 
“principles and not of set rules.'’ 

This is all contrary to the set, obsolete, dispute^ 
carded rule, if it ever did exist as part of the com 
contended for by the appellants herein. 


” but all 
tes, were 


and dis- 
non law. 
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The case of Wong Foong v. / nited states, relied upn by 
tlie appellants, (page 15), has no hearing on the pending 
case. Wong Foong was horn in China on October 2'j, J8!)J/, 
two years after the passage of the said act of 18J)2, and after 
tlie adoption of Article 17 of the Constitution of the Repub¬ 
lic of Hawaii, hereinafter set forth. A Chinese person must 
affirmatively prove his right to come into this country. There 
is an express statutory presumption against his right to come 
here. There is no such presumption in the case of a noble 
of the Hawaiian Kingdom any more than there would he if 
the King or Queen, who often travelled abroad, had had a 
child born abroad. 

Article 17, Section 1, of the Constitution of the Republic 
of Hawaii, promulgated dull/ S f ISOJj, reads as follows: 

All persons horn or naturalized in the Hawaiian Is¬ 
lands, and subject to the jurisdiction of the Republic, 
are citizens thereof. 


The appellants state (page 17), that the appellee was not 
horn **in'* Hawaii. The matter is not material. The foregoing 
provision of the Constitution of the Republic of Hawaii is 
not self-executing or self-construing, nor is it retroactive. 
It is not shown that it superseded or changed any law of 
citizenship, or rule, regulation, or order, or decision of His 
Majesty's Government relating thereto, in force prior to July 
3. 1804. “Born” is not defined. It was not intended to render 
void citizenship previously acquired. Manifestly, there was 
no such intention, any more than there was under the Four¬ 
teenth Amendment to the American Constitution which, it 
has been held, as hereinbefore set forth, did not repeal the old 
statutes on the same subject. Appellee l>ecame a native-born 
citizen of Hawaii fourteen years before that provision of the 
Constitution was adopted. 

Appellee became a citizen of tlie United States 
nnder United States' law. 

Furthermore,! conceding for the purpose of argument only, 
that the appellee did not acquire Hawaiian citizenship by 
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birth as contended by appellants, lie nevertheless became a 
citizen of the United States in 11)00. His father, Paul Isen- 
ber<>-. became a citizen of the United States, Juno 14, 11)00, 
while the appellee was still a minor. The appellee himself 
wont to Hawaii, where his parents lived and had their ]>er- 
manent home and residence for many years, when lie was 
nineteen years of age. lie did not become twenty-or e years of 
age until June 25, 1001, or one year after the passage of the 
act organizing the Territory of Hawaii. On Junej 14, 1000, 
under act of Congress approved April 30, 1900,1(31 Stat. 
14L), the Constitution and laws of the United States came 
into force and effect in the Territorv of Hawaii— I 


The Constitution, and except as otherwise provided, 
all the laws of the United States, including laws carry- 
ing general appropriations, which are not locally inap¬ 
plicable, shall have the same force and effect within the 
Territory of Hawaii as elsewhere in the United States. 
(48 U. S. Code, section 495). 


It was only the laws of Hawaii which were not inconsistent 
with the Constitution or laws of the United States which 
were permitted to continue in force. (48 U. S. Code, section 
490). Thus, a. minor who was not a citizen of Hawaii on 
June 14, 1900, when said act became effective, his citizenship 
would be determined under the laws of the Unite] States. 
Section 2172 R. S., (derived from act of April 14, 1802), S 
U. S. Code, section 7, provides as follows: 

i 

The children of persons who have been duly natural¬ 
ized under any law of the United States, * * * being 
under the age of twentv-one vears, at the time of the 
naturalization of their parents, shall, if dwelling in the 
United States, be considered as citizens thereof. 

The Supreme Court of the United States in the case of 
Boyd v. State of Nebraska, 143 U. S. 135, traced th(f history 
of the foregoing section from March 20, 1790. to April 14, 
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1802, which was carried into 


the Revised statutes as section 


2172, citing the case of Campbell v. Gordon, and continued : 


The rule was to be a uniform rule, and we perceive no 
reason for limiting such a rule to the children of those 
who had been already naturalized (in ISC2 or prior 
thereto). In our judgment the intention was that the act 
of 1S02 should have a prospective operation. (Cases 
cited.) 


In the case of Campbell v. Gordon, 6 Crancli 17(>, the Su¬ 
preme Court said: 

The next question to be decided is, whether the natur¬ 
alization of William Currie conferred upon his daughter 
the rights of a citizen, after her coming to, and residing 
within the United States, she having been a resident in 
a foreign country at the time when her father was natur¬ 
alized. 

Whatever difficulty might exist as to the construction 

* * 

of the third section of the act of the 20th of January, 
1795. in gelation to this point, it is conceived that the 
rights of citizenship were clearly conferred upon the fe¬ 
male appellee bv the fourth section of the act of the 11th 
of April, 1802. " 

This act declares that the children of persons duly nat¬ 
uralized under anv of the laws of the United States, 

%! ‘ 

being under the age of 21 years at the time of their par¬ 
ent's being so naturalized, shall, if dwelling in the United 
States, be considered as citizens of the United States. 
This is precisely the case of Mrs. Gordon. Her father was 
duly naturalized, at which time she was an infant: but 
she came to the United States before the year 1802, and 
was at the time when this law was passed, dwelling with¬ 
in the United States. 


The foregoing quoted provision of the act of 1802 is still 
in full force and effect. In the case of United States v. Wong 
Kim Ark. supra, the court said: 

The provision of that act, (April 11. 1802) concerning 
“the children of persons duly naturalized under any of 
the laws of the United States." not being restricted to 
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the children of persons already naturalized, 
be held to include children of persons there 
naturalized. 


might well 

c 

after to be 


The State Department appears to have established a rule 
under this act at an early period and to have consistently 
adhered to it for more than a century, to the effect that the 
naturalization of the father operates to confer the municipal 
right of citizenship upon the minor child if, at the time of 
the father's naturalization, dwelling within the jurisdiction 
of the United States, or if he come within that jurisdiction 
subsequent to the father's naturalization and during his own 
minority. Zartarian v. Billings , 201 U. S. 170: Moqre's Digest 
of International Law, vol. 3, pages 4G4 to 172. 


been, a 
of the 


II. 


The Appellee is not, and never has 
“naturalized^ citizen of Hawaii or 
United States, under the Naturalization Laws, 
and could not be expatriated under thfe Act of 
March 2, 1907. 

The appellee's father was a naturalized citizen of Hawaii, 
but the appellee herein is a native-born citizen of Hawaii. 
The so-called expatriation act of March 2, 1907, (31 Stat. 
1228: 8 U. S. Code, section 17), insofar as it relates to ex¬ 
patriation of naturalized citizens, has no application what¬ 
ever to citizens of Hawaii who became citizens of the United 

30, 1900, 
e the ex- 
i statute 


States by virtue of the act of Congress of April 
(Finding Xo. 12, Record p. 10), seven years befo 
patriation statute was enacted. The expatriatio 
clearly does not include Hawaiian citizens, because the act 
making Hawaiians “citizens of the United States” included 


“all persons” who were “citizens of Hawaii.” The 


language 
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of the expatriation act, on the other hand, limits the act to 
those who come “from foreign states." Hawaii, from which 
Kichard AI. 1 sen berg, the appellee, came into American citi¬ 
zenship, was not, at the time the expatriation statute was en¬ 
acted, and is not now, a “foreign state." It was at that time, 
and now is, part of the United States. The expatriation act 
was passed nine years after the Islands were annexed, and 
at that time Kichard M. Isenberg was a citizen of the United 
►States and on the same footing as all native-born citizens of 
the United {States. The Hawaiians became citizens ol the 
United {States through the voluntary transfer of their duly 
elected representatives. There was no form of naturalization 
whatever, not even an oath of allegiance to the United {States. 

The naturalization laws of the United States relate exclu¬ 
sively to “individual" naturalization. (34 Stat. 51)0: S U. S. 
Code, section 372, et seq.) There is no provision anywhere in 
said laws for “mass" citizenship. Under the naturalization 
laws, every alien desiring to become a citizen of the United 
States must file his individual application therefor. He must 
meet numerous personal qualifications, must renounce alle¬ 
giance to his former government or ruler, take an oath of al¬ 
legiance to the United States and he may not otherwise “be 
admitted to become a citizen of the United States." (Sec¬ 
tion 372, supra). 

To make those provisions relating to naturalized citizens 
applicable to the native-born and naturalized citizens of 
Hawaii, it would have been necessary for Congress to have 
so provided explicitly. There was no intention to make the 
citizenship of Hawaiians less favorable than that of native- 
born Americans. 


Section 21 of the Trading with the Enemy Act, referred 
to on page 24 of appellants* brief, has no bearing because it 
is expressly limited to naturalized citizens who have come to 
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: 

the United States from ‘•foreign states." Hawaii was not a 

i 

foreign state when the Trading with the Enenliy Act was 


passed. | 

There is no substance to the appellants* suggestion regard¬ 
ing the expatriation of appellee or his father. ] t has been 
clearly shown in the opinions of both Hr. Justice Smith and 
Attorney General Sargent, and the laws and authorities cited 
therein, that expatriation was impossible under th|e laws then 
in force. (See opinions hereto annexed.) 

In 1808 Congress declared “the right of expatriation is a 
natural and inherent right of all people," etc. (R. S. 1999; 8 
U. S. Code, section 15) but laid down no rule, nor gave any 
definition as to what acts constituted expatriatiojn. This re¬ 
sulted in much confusion and widely conflicting decisions by 


the courts over a period of years. Some courts stressed the 
question of residence and domicile, and others r|elied upon 
various overt acts, while others endeavored to ascertain the 
person’s intentions, etc., in order to determine whether or 
not he had ceased to be a citizen of the United States. 

President Grant in his annual message to Congress in 1874, 
called attention to this situation (Moore's Int. Law Digest, 
vol. 3, page 713). In 1906 the Secretary of State adain called 
attention to it and to the necessity for a “declaratory law.* 7 
He said, in part: 


It is difficult to determine when those who pave been 
absent from the United States for a long time and who 
give no tangible evidence of an intention of returning 
should be left without protection. 

i 

Following this report, and on March 2, 1907, Congress 
passed the so-called expatriation, supra. The first section of 
this act provides for the issuance of passports to persons who 
have signified their intention to become citizens a|id is not 
material to this discussion. 






The first sentence of the second section, which relates to 
all citizens, provides, as follows: 

That any American citizen shall be deemed to have 
expatriated himself when lie has been naturalized in any 
foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. (8. U. 
S. Code, section 17). 


The second sentence relates to the length of time a natural- 
tzed citizen may remain in a foreign state before it shall be 
“presumed” that he has ceased to be an American citizen. 
Merelv remaining in a foreign countrv does not cancel a cer- 
tificate of naturalization, or revoke citizenship, or absolve a 
naturalized citizen from allegiance to the United States. He 
mav return to the United States at anv time and resume his 
citizenship; he does not have to be naturalized again. His 
remaining in a foreign country beyond the period specified 
in the act merely creates a presumption that he has ceased 
to be a citizen. The Secretary of State is no longer required, 
under the law, to afford him protection if he continues to re¬ 
main in a foreign country, but it does not go beyond this. Re¬ 
maining in a foreign country does not expatriate him: he can 
expatriate himself only by becoming naturalized in a foreign 
state, or by taking an oath of allegiance to a foreign state, as 
provided in the first sentence of this section. 

In the case of the United States v. Eliasen, 11 Fed. (2) 
785, the defendant, a native of Norway, and a naturalized 
citizen of the United States, returned to Norway about a 
year after his naturalization, and for seven years visited and 
labored there. The court says: **At the trial it is agreed that 
defendant is now in Norway, and the evidence consists of his 
statements orally and in affidavit made to naturalization 
agents, in substance to the visits and labors aforesaid, that 
therein he used Norwegian passports, that people in general 
assumed that he was a Norwegian subject, and he told no one 
of his American citizenship, save inquiring friends, that he 
did not report to or register as an American citizen with any 
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American consul in Norway, and that he re-entered the 
United States as an American citizen." The court then said: 


Section 3959 (Section 2, act of March j2, 1907, S U. S. 
Code, section 17), to which plaintiff appeals, is but a 
rule of evidence, apparently enacted in limitation of 
duty to protect naturalized citizens abroad (see 28 Op. 
Attorney General 501), and does not contemplate avoid¬ 
ance of citizenship by suit, nor confer jurisdiction in 
equity to that end * * *. 

If, however, it be granted that the suit can be main¬ 
tained, it fails in proof. Section 3959 is the first statu¬ 
tory definition of expatriation, which in Talbot v. Jan¬ 
sen, 3 Dali. 151, 1 L. ed. 510, the Supreme Court advised 
to be made, and that definition is that any American 
citizen shall be deemed to have expatriated}himself when 
he has been naturalized in or taken an oath of allegiance 
to any foreign state * * *. ! 

In this suit the presumption is precluded and over¬ 
come by the circumstances and the defendant's oath 
that he has not been naturalized abroad * r *. 

It is obvious that mere residence abroad, however 
long continued, absolves not from allegiance, for that 
accrues only from new allegiance assumed abroad. And 
failure to register or report to consuls abroad is imma¬ 
terial. j 

In the case of Ex parte Xg Doo Wong, 230 ijed. 751, the 
petitioner was born in China of an American father. He 
was twenty-seven years of age when he first arrived in the 


United States. He had been in China more tha^ five years 
after becoming of age. The court held that |he was an 
American citizen. j 

The Attorney General of the United States hqs also held 
that a person born in China of an American fajther was a 
citizen of the United States, although he was p«}ist twenty- 
eight years of age when he first arrived in the United States. 
30 Op. Attorney General 529. j 

In Ex parte Wong Eoo, 230 Fed. 534, the court held that 
a foreign born son of an American citizen, was a! citizen of 
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the United States, although he was twentv-eight vears of age 
at the time of his first arrival in this country. 

The appellee in the pending case arrived in Hawaii, at the 
established residence of his parents when he was only nine¬ 
teen years of age. (Finding Xo. 7). Prior to that his domi¬ 
cile had been at Lihue, Kauai, one of the Hawaiian Islands, 
at the domicile of his father, lb Corpus Juris 410. 411, and 
cases cited. See also Delaware etc. Com pant/ v. Pctrowsky, 
250 Fed. 554, (certiorari denied, 247 U. S. 508), where there 
is an interesting discussion of the question. 

In the case of Loony Kwai Yin v. United States (C. C. A.), 
3L Fed. (2) 738, the appellant claimed to be a native of 
Hawaii, but he was refused admission to the United States 
bv immigration officials. The court said: 


It is finally contended that the apj>ellant forfeited his 
citizenship in some way by remaining in China for a 
period of three years after attaining his majority * * * 
Section 2 of the act of March 2, 1907, 34 Stat. 1228 
(8 U. S. Code, section 17), provides that any American 
citizen shall l>e deemed to have expatriated himself when 
he has been naturalized in anv foreign state in con- 
formitv with its laws, or when he has taken an oath 
of allegiance to any foreign state, and. whatever views 
mav have heretofore been entertained, it seems to us 
that this statute was enacted for the express purpose of 
removing any doubt on that subject , and to prescribe the 
only means by which expatriation of a native-born 
American citizen may be accomplished. (Italics sup¬ 
plied). 


Congress in passing the act of 1907 went as far as it was 
willing to go in depriving an American citizen, sojourning in 
a foreign country, of his citizenship and jeopardizing his 
property rights and interests in this country. In section 17 
(8 U. S. Code) it is stated in words as plain as the English 
language can make it, exactly what the citizen must do to 
accomplish his expatriation. The matter was no longer left 
open to guess-work on the part of officers of the government. 


It is evident that Congress was unwilling to surround a 
citizen, sojourning in a foreign country, with injnumerable 
restrictions, or to limit or control his personal life i)md habits. 
Nor did it permit meddlesome employees of every foreign 
consulate to go into the American citizen's every word, act 
and deed, to be used as a pretext for depriving ijiim of his 
citizenship. To guard the American citizen against such peril. 
Congress definitely fixed the requirements whereby a citizen 
of the United States may l>e expatriated, or may Expatriate 
himself, and there is no other way. It is the law of the land 
and no executive branch of the government can change it, 
nor add other conditions or requirements. That is exactly 


what the appellants have been endeavoring to do in this case. 
And that is exactly what the consul tried to do in his private 
report to the State Department, after swearing Richard M. 
Tsenberg to American allegiance and openly stating a case of 
perfect citizenship for him on the face of the application,— 
which application was, for good reasons, now apparent to 
anyone—withdrawn before prejudicial action could be taken 
thereon by the State Department on the concealed private 
report of the consul. In the absence of any law to support 
their position, they have been trying to make law. 


In the case of Morrill v. Jones, 10G U. S. 4G0, the Supreme 
Court said: 

The Secretary of the Treasury cannot by his regula- 
tions alter or amend a revenue law. All he can do is to 
regulate the mode of proceeding to carry into effect what 
Congress has enacted * * * This is manifestly aij attempt 
to put into the body of the statute a limitation which 
Congress did not think necessary to prescribe. 


In the case of the United States v. Georc/e, 228 U. S. 14, 
the Secretary of the Interior by regulation added a require¬ 
ment which the statute did not prescribe. The court said: 

If the Secretary of the Interior may add by regulation 
one condition, may he not add another? If he I may re¬ 
quire a witness or witnesses in addition to whai section 







2291 requires, why not other conditions, and the disposi¬ 
tion of the public lands thus be taken from the legisla¬ 
tive branch of the government- and given to the direction 
of the Land Department? 


In the case of the United States v. United Verde Copper 
Company , 19b V. S. 207. the court said: 

If rule 7 (the regulation involved) is valid, the Secre¬ 
tary of the Interior has power to abridge or enlarge the 
statute at will. If he can define one term, he can another. 
If he can abridge, he can enlarge. Such power is not 
regulation; it is legislation. 


The appellants refer to some other matters, such as the 
appellee's service in the German Red Cross, purchase of a 
small amount of German bonds long before we entered the 
war, military training while attending school, statements 
made by appellee and his agents concerning the appellee's 
place of residence and citizenship, etc. (Appellants’ brief, 
pages 5, b, 20 and 27). Such matters have not the least bear¬ 
ing upon the question at issue in this case. As to the service 
in the Red Cross, which was before we entered the war, see 
Voicinckel v. First Federal Trust Co ., ct al., 10 Fed. (2) 
19 and 15 Fed. (2) 872; and as to purchase of bonds, see 
Stadtmuller v* Miller , 11 Fed. (2) 732, 735, and Miller v. 
Sinjen, 289 Fed. 388. The appellants' contentions concerning 
these matters are based upon an erroneous conception of 
the law. 

As an illustration of the appellee's loyalty and fidelity to 
the United States, it will be noted that he even withdrew 
from the Germlan Red Cross before the United States entered 
the war, (Record, p. 25) ; and he did not subscribe to any 
German War Loans after that. (Record, p. 37, and Finding 


No. 7). 

The income tax returns and the applications to the Alien 
Property Custodian for the return of appellee’s property, 
(mentioned by appellants), were executed by agents in this 
country and appellee never saw these documents until they 
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were shown to him by appellants' counsel on the jl earing of 
this case. (Record, pp. 28, 29, 35, 36, 37 and 38). The mili¬ 
tary training the appellee took while attending the University 
of Berlin was not compulsory; the appellee merely took ad¬ 
vantage of a courtesy extended to all aliens by tlie German 
government. (Finding No. 7). In 1893 the Ivaiser was 
appointed a Field Marshal in the British Army, j 

The statements alleged to have been made by the appellee 
concerning his residence, etc. some years ago are|not mate¬ 
rial. Thev were all explained. Some were made frtbm lack of 
legal knowledge and merely constituted an expression of 
opinion by a layman who was not versed in the intricacies of 
national and international laws relating to citizenship. 
Others occurred under circumstances that amounted to legal 
duress or coercion. 

Congress specilically enumerated the things a citjizen must 
do in order to expatriate himself. Neither he nor his agent 
can change his citizenship by mere wish, will or declaration. 
He must comply with the provisions of the law in order to 
accomplish the change. He cannot expatriate himself by 
doing something entirely different from that which the law 
has prescribed. A person cannot divest himself of l|is Ameri¬ 
can citizenship by merely stating, orally or in writing, that 
he is a citizen of some other country, even thougji he may 
believe such to be a fact. He can only be expatriated, in the 
language of the statute, “when he has l>een naturalized in any 
foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state.” (8 U. S. 
Code, section 17). These are the only essential fabts. The 
appellee testified: “I have never renounced my Hawaiian nor 
American citizenship, nor have I ever been naturalized or 
made a citizen of Germany. I have never made aii oath of 
allegiance to Germany. I have always been loval to the 
United States.” (Record, p. 25). The trial court sfo found, 
(Finding No. 10), and there is not a scintilla of evfdence to 
the contrary. 




The case of Thonsch v. Miller, referred to oil page 28 of 

appellants’ brief, has no application whatever to the pending 

case. Thorsch came to this country from Austria and was 

%> 

naturalized under the statuory naturalization laws of the 
I nited States. He then went back to Austria where he re¬ 
mained for a longer time than permitted under the law, and 
where he committed acts of disloyalty against the United 
States government. 


III. 

Neither the Appellee nor his father ever be¬ 
came naturalized citizens of Bremen or the 
German Empire. 

This point has been definitely determined by judgment 
between the Government and the 1 sen berg family, it appears 
that in 1899 while Paul Isenberg was on a temporary visit 
in the city of Bremen, he was granted for himself, his wife 
and two children, the privileges of citizenship in that city, 
but it does not appear that Isenberg, his wife or children 
either sought to become citizens of Bremen or assumed or 
promised to assume the duties of citizenship as distinguished 
from its privileges. At that time Paul Isenberg was presi¬ 
dent of II. Hackfeld & Company, Limited, a Hawaiian cor¬ 
poration, having its principal office and place of business in 
Honolulu, with millions of dollars invested in the Islands. 
This point is fully covered in the opinion of Mr. Justice 
Smith, hereto annexed, from which we quote: 

The family home and apparently all the family proper¬ 
ties were in the Hawaiian Islands and from the grant of 
mere privileges of citizenship, it can hardly be presumed 
that either Isenl>erg. his wife or children sought or were 
granted full citizenship. Paul Isenberg voluntarily be¬ 
came a citizen of the Hawaiian Kingdom and exercised 
the rights and assumed the duties which that relation to 



29 


the state imposed. His wife, children, honije, property, 
and investments were in Hawaii and undoubtedly be¬ 
cause of that fact he became a citizen of Hawaii. The 
loss of his status as a Hawaiian might have proved most 
detrimental to his interests in the Islands and that he 
took any steps looking to that end is scarcely reconcilable 
with his voluntary assumption of Hawaiian |citizenship. 
He never renounced his citizenship in the Republic of 
Hawaii and he could not have done so without the con¬ 
sent of the Government to which he owed allegiance. 
Macfarlane v. Collector of Customs, 11 Haw. Rep. 166. 
The city of Bremen recognized that persons to whom it 
granted the privileges of citizenship had the right to 
retain the citizenship which they had prior to the grant, 
and the laws of Hawaii permitted its citizens to become 
citizens of other countries without losing theiij* Hawaiian 
citizenship. The German government apparently did not 
regard the Isenberg family as German citizen^ inasmuch 
as the proper German authorities authorizedjto pass on 
claims to citizenship issued to Beta Isenberg when she 
was about to leave Germany, a persona lauswdis, a docu¬ 
ment usually accorded to persons who claimed citizen¬ 
ship in another country and who were not entitled to a 
German passport. ! 

Taking all these things into consideration^ it would 
seem that the privileges of citizenship conferred on Isen¬ 
berg, his wife and children was at best not'ling more 
than an honorary citizenship which imposed no burdens 
and was of no more serious moment or effect than would 
have been the formal presentation and acceptance of the 
‘kevs of the citv\ i 

Neither Germany nor any of its provinces or cities 
could nullify ex proprio motu the allegiance which Isen¬ 
berg legally owed to Hawaii without acquiring the terri¬ 
tory in which Isenberg was actually domiciled. Isenberg 
could not bv any act of his own cast off his allegiance 
unless Hawaii consented and Hawaii not only did not 
consent, but held him to his allegiance by express statute 
even if he acquired true citizenship in another country. 

The laws of Hawaii never authorized any citizen of 

•/ 

Hawaii to expatriate himself and in the absence of such 
authority no citizen could voluntarily expatriate him¬ 
self. Opinions of the Attorney General, of Hawaii, dated 
April 28, 1919 (No. 831). The court is therefore of the 
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opinion that Paul Isenberg was a citizen of the Hawaiian 
Republic on the 12th of August, 1898, when the Islands 
were annexed to the United States. As he was a citizen 
of Hawaii on that date he became a citizen of the United 
States by virtue of the plain, unambiguous and un¬ 
mistakable terms of the act of Congress of April 20, 
1900, which went into effect on June 14. 1900. 


On this opinion of Judge James F. Smith a final judgment 
and decree were entered in the case and the property of the 
appellee's mother duly returned to her as an American 
citizen. 

Attorney General Sargent, November 13, 1926, in the claim 
of Paula Volkniann, appellee's sister, born in the same house, 
the same point being in issue, decided upon identical facts 
that she was an American citizen and entitled to her prop¬ 
erty (Brief, p. 50). 

It was conceded in this case on the trial below that the 
plaintiff's parents were found and adjudged to have been 
Hawaiian citizens at the time of the seizure and return of 
the property of the plaintiff's mother, Beta Isenberg. 

Moreover, the act creating the Territory of Hawaii, ex¬ 
pressly provided that all persons who were citizens of the 
Republic on August 12, 181)8, were made citizens of the 
United States on June 14th, 1900, when the act took effect, 
thereby expressly -creating an interregnum during which 
citizenship could not be changed. See quotation from the 
act in the opinion of Judge Smith, page 43 of this brief. 

It was just as proper and competent for Congress to de¬ 
clare in effect that the United States permitted no expatria¬ 
tion of Hawaiians nor recognized any change in their citizen¬ 
ship between August 12, 1S9S, and June 14. 1900, as to 
provide that no naturalized American citizen can expatriate 
himself in time of war, as is done in section 2 of chapter 
2534 of the Act of March 2. 1907. 34 Stat. 122S: title 8 U. S. 
Code, Section 16. page 38, which reads: 

<; Xo American citizen shall be allowed to expatriate 
himself when the country is at war.*' 
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The language is equally precise and positive i|n both pro¬ 
visions. | 

Dr. Carl G. Grossman, an international lawyer and expert 
in German law, whose qualifications were admitted, (Record, 
pp. 38, 42), testified: 

If on April 12. 1899, Paul Isenberg was rbceived into 
the citizenship of Bremen at which time Richard Isen¬ 
berg was a minor son and Richard Isenberg! thereby re¬ 
ceived Bremen and German citizenship, it (would have 
been void under international law. International law 
is part of German law. Under German law it was the 
policy to avoid conflicts arising out of dual citizenship. 
In view of the fact that Hawaii did not permit ex¬ 
patriation there could not have been a naturalization of 
an American citizen between August 12, lS9q>, and June 
14, 1900. The fact that the Republic of Hawaii sur¬ 
rendered its sovereignty to the United States on August 
12, 1898, does not dispose of the question of the ability 
of one who had been a citizen thereof to expatriate him¬ 
self because on August 12, 1898, Hawaii became terri¬ 
torially, but not politically, a part of the United States. 
Between August 12, 1898, and June 14, 1900, there was 
a sort of interregnum, and it would have bqen against 
public policy for Germany to have interfered with na¬ 
tionality matters during that period. If a German of¬ 
ficer made a mistake that would not prevent the mis¬ 
taken fact from being void (Record, p. 42). 

, i 

i 

The trial court found that the appellee did noli become a 
German citizen by reason of his birth in Germany and that 
he was an American citizen (Record, pp. 14 and ljl). 










IV. 

It lias been the policy of the United States 
from the foundation of the government to 
sacredly guard and protect the property and 
rights of the inhabitants of territory ceded to 
the United States. 


Tlie property of the appellee was accumulated by his father 
prior to the annexation of Hawaii and remained there after 
the annexation, until seized by the Alien Property Custodian. 
His father was a distinguished citizen of Hawaii and a mem¬ 
ber of the House of Nobles and later of the Senate of Hawaii. 


In other words, his father held the highest possible citizen¬ 
ship except the King. He became a citizen of the United 
States pursuant to the terms of the Act organizing the ter¬ 
ritory of Hawaii. It was from his father that in January, 
1003, the appellee received by will the property involved in 
this suit. 


Therefore, by every precedent, executive, legislative and 
judicial, including the prior decisions in the cases of his own 
family, which cover every possible phase of the law applying 
to his case, the appellee is entitled to the return of the bal¬ 
ance of his money. 

It has been held in may cases that the Trading with the 
Enemy Act is to be liberally construed in favor of those claim- 
ing the return of their property. Miller v. Robertson , 2GG U. 
S. 243, 248, 250: Becker Steel Company of America v. Cum¬ 
mings et al.. 20 G U. S. , 5G Sup. Ct. Rep. 15. But in 

this case there is an even better reason for liberal construc¬ 
tion in favor of appellee. The protection of the rights of 
property of the inhabitant of territory ceded to the United 
States has always been a matter of concern to the executive 
and legislative, ; as well as the judicial branches of our Oov- 
ernment. By the treaty ceding Louisiana to the United 
States it was provided (Art. Ill) that the inhabitants should 
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u be maintained and protected in the free enjoymeiit of their 
liberty and property/' A similar provision is foi^nd in the 
treaty of 1898 with Spain by which the United States ac¬ 
quired Porto Rico and the Philippine Islands. The principle 
is contained in the latest treaty of cession to which this coun¬ 
try is a party, the treaty of January 25, 1917, between the 
United States and Denmark providing for the cession of the 
Danish West Indies, commonly known as the Virgin Islands. 

Article VI of the Treaty provides as follows: 


Danish citizens residing in said Islands nuiy remain 

therein or may remove therefrom at will, retaining in 

either event all their rights of property: * * * If the 

present laws are altered, the said inhabitants shall not 

thereby be placed in a less favorable position in respect 

to the above mentioned rights and liberties than thev 

• 

now enjoy. 

It will be observed that the United States provided that if 
the laws applicable to the Islands were subsequently changed 
the “inhabitants/* whose property rights were guaranteed by 
the Article, should not by such laws, be placed in a less favor¬ 
able position with respect to their property than they were 
at the time of cession. 

The Danish treaty is but a manifestation of the disposition 
and attitude of the treaty-making power, the Executive and 
Legislative branches of the government. The attitude of the 
Judicial branch of the government in this regard has been 
even more pronounced from the time of Chief Justice Mar¬ 
shall. In Henderson v. Poindexter, 12 Wheat. 530, 535, Chief 
Justice Marshall, in referring to the usage of civi ized na¬ 
tions, when territory is acquired, to stipulate for the proper¬ 
ty of the inhabitants thereof, said that “An article tjo secure 
this object, so deservedly held sacred in view of policy , as well 
as of justice and humanity, is always required and never re¬ 
fused/ 7 And he referred to the matter of protecting the 
property of inhabitants of ceded territory as a condition de¬ 
manded by “every sentiment of justice and nationali honor/ 7 



These statements were cited with approval and the princi¬ 
ples announced in the case were adopted, and several times 
related, by the Supreme Court in United States v. Arredon¬ 
do, 0 Peters 691, 712. 

The Supreme Court has gone further. In Soulard v. United 
States, 4 Peters 511, it is said: 


In the treaty by which Louisiana was acquired, the 
United States stipulated that the inhabitants of the 
ceded territory should be protected in the free enjoyment 
of their property. The United States, as a just nation, 
regard this stipulation as the avowal of a principle which 
would have been held equally .sacred, though it had not 
l>een inserted in the contract. (Italics supplied). (Ap¬ 
proved in *7/i v. United States , 10 Peters 220, and 
United States v. Kingsley, 12 Peters 47(1). 


In Strother v. Lucas, 12 Peters 410, 424, it was held that 

the relations between inhabitant of ceded territory and the 

%/ 

new sovereign! are “regulated by the law of nations, accord¬ 
ing to which the rights of property are protected, even in the 
case of conquered territory, and held sacred and inviolable, 
where it is ceded bv treaty, with or without anv stipulation 

C ^ ' 1 A 

to such effect. 77 

The principle announced in Strother v. Lucas was affirmed 

and followed in United States v. Perchenian, 7 Peters 51, 87; 

United States v. Repentigny, 5 Wall. 211, 200: and Knight v. 

United States Land Association, 142 U. S. 101, 184. 

In United States v. Moreno, 1 Wall. 400, it was held that a 

like provision contained in the treaty of Guadalupe Hidalgo, 

by which Mexico ceded California to the United States, was 
* 

merely a formal recognition of the pre-existing law of na¬ 
tions on the subject. 

Certainly there is nothing in our law to justify the argu¬ 
ment of appellants, (foot of page 22 of their brief), that 
questions relating to the citizenship of one who has left his 
property in territory ceded to the United States in reliance 
upon its oft-repeated policy of liberality, just consideration 



and full protection, should be resolved against the owner. 
The fact is that the Supreme Court and this Court have held 
the exact opposite by the use of such words as "sacred” and 
"required by every sentiment of justice and national honor” 
and by the stout repudiation of the suggestion that (the United 
States ever intended to adopt a policy of confiscation. In the 
case of Deutsche Bank, ec. v. Cummings, et aL, decided Feb¬ 
ruary 17, 1930, (04 Washington Law Reporter 1482), Mr. 
Justice Groner, speaking for this court, said: 

That this policy on the part of Congress is iili complete 
accord with modern thought and the custom and usage 
of civilized nations, is bevond contradiction. Chief 
Justice Marshall, in United States v. Perchemlan, 7 Pet. 
50, 80, says that, even in cases of conquest, "the modern 
usage of nations, which has become law, would be vio¬ 
lated ; that sense of justice and of right which is acknowl¬ 
edged and felt by the whole civilized world (would l>e 
outraged, if private property should be generally confis¬ 
cated.” And John Bassett Moore, in his Digestj of Inter¬ 
national Law, Vol. 7, pages 312-313, says that tljie correct 
modern view is that enemy private property ought never 
to be confiscated and that the exercise of the right is 
both ancient and barbarous. | 

We feel no hesitation in saying, therefore, that noth¬ 
ing can be found in our laws or proceedings with rela¬ 
tion to the recent war, to countenance the view that it was 
ever the purpose to confiscate to the use of the United 
States enemy property found in the United Sta:es. And 
we have l>een referred to no decision of the Supreme 
Court, and we know of none, in which it is held to the 

contrary. 

«/ 

The appellee is clearly entitled to recover the remainder of 
the property seized by the Alien Property Custodian. The 
appellants concede the seizure of appellee's property find that 
proceeds from the sale thereof were deposited in the Treasury 
of the United States and there is no evidence that it is not 
still subject to the full control of the 
court after hearing all of the evidence 
they still control the funds in question 


appellants. The trial 
and arguments found 
(Record, p. 15). 







The Trading with the Enemy Act, supra, in so far as it 
related to the taking of property, was not an authorization 
to seize property of citizens of the United States. It was not 
intended that such property should be seized. It simply 
authorized the seizure of projjerty belonging to an enemy, or 

ally of enemv. and in order to make the act effective and 

• •- / 

workable, the Alien Property Custodian was given discre¬ 
tionary power to seize the property of persons that he might 
determine were enemies. It was realized that there might be 
erroneous determinations by the Alien Property Custodian, 
and in order to protect the rights and property of citizens, 
section 0 was incorporated in the law, giving the citizens two 
methods for recovering his property so erroneously seized, 
one by application to the President for executive allowance, 
and the other bv suit in the Federal courts. Yoirinckel v. 
First Federal Trust Co.. 24 Fed. (2) 190, (C. C. A. 9th) ; 
Stoehr v. Wallace, 255 U. S. 239. 

There is nothing whatsoever in the law indicating anv 
inclination on the part of Congress to confiscate the citizen's 
property, or any part thereof, in violation of the Fifth 
Amendment to the Constitution. The Supreme Court of the 
United States in the case of Escher v. Woods, 281 U. S. 379, 
referring to the seizure of property other than that of an 
enemy, stated that it was rti seizure that the law did not 
intend the Custodian to make and a possession that the law 
requires him to surrender.” See also Stadtm/uller v. Miller, 
11 Fed. (2) 732; Miller v. Sinjen, 289 Fed. 388; Yoirinckel v. 
First Federal Trust Co., et ah, 10 Fed. (2) 19. and 24 Fed. 
( 2 ) 190 . 

This court in the case of Deutsche Bank etc. v. Cummings 
supra , found nothing **in our laws or proceedings with rela¬ 
tion to the recent war, to countenance the view that it was 
ever the purpose to confiscate to the use of the United States 
enemy property found in the United States.” If it were not 
the purpose toi confiscate enemy property, there was certainly 
no purpose to confiscate the property of a citizen in violation 


of the Fifth Amendment. Bevlcer Steel Company jo/ America 
v. Cumminys, et ah, supra. 

Another point made by the appellants is that with the 
appellee's consent, the funds involved herein, have been trans¬ 
ferred to the so-called German Special I)e])osit Account, in 
the Treasury of the United States, under the Settlement of 
War Claims Act of 1928, 45 Stat. 254. The Trading with the 
Enemy Act, and the Settlement of War Claims Act of 1928, 
are lengthy, complicated laws. They were new laws with few 
precedents for the guidance of the bar and the courts, hence 
there were widely different opinions among inembjers of the 
bar and the lower courts, as to the scope and exacj intent of 
these laws, as is evidenced by the number of such c^ses reach¬ 
ing the Supreme Court of the United States. Prior to the 
final determination of numerous points by the I Supreme 
Court, members of the bar made errors in the course of their 
procedure in their endeavor to assist their necessitous clients 
to obtain quick relief. The appellee’s then attorney Consented 
to the transfer of part of his funds to the German Special 
Deposit Account through a plain mistake of law aijid fact— 
a misunderstanding of his client's rights, but it claused no 
loss or injury to the defendants or the United States. The 
appellee was an American citizen and all of his property 


ought to have been returned to him long ago. He called 
attention to the fact that he was an American in 19^3, if not 
before. It was the duty of the Alien Property Cust|odian to 
return his property when that fact appeared. But the Cus¬ 
todian erroneously “classed” him as a German. See Record, 
p. 15. He was not a German, but an American citizen. He 
has no right to appeal to the German Government fo|r assist¬ 
ance or for any purpose as have the German nationals con¬ 
cerning whom the act was passed. He could not get the Alien 
Property Custodian to return his property to him, s|o, when 
his agent or attorney found that he could get 80^ of the 
property held in the Treasury, he naturally supposed he 
might accept it and that it would l>e a matter of onh[ a very 





short period of time before the balance would be available. 
His agent took the 80% under what was in legal effect duress 
or coercion, or at least a mistake of law or fact as to his 
citizenship. He did not waive his right to claim the whole as 
an American citizen. Congress never intended to favor one 
group of American citizens at the expense of another. The 
whole purpose of the Settlement of War Claims Act was to 
make the German Government, through the coercion of Gey- 
man nationals, pay our Americans, who had suffered losses 
on land and sea. an amount which could not otherwise l>e 
obtained. So, they concocted a sort of lien on 20% of the 
pro pert if of German nationals held by the Custodian. It does 
not and was never intended to apply to American citizens. 
This is clearly evident upon the reading of the Act; and it is 
still more apparent since the decision of this Court in 
Deutsche Bank , etc., v. Homer S. Cummings et ah. supra, 
decided bv this Court February 17. 1036. 

• t 

The appellee's claim cannot be defeated merely by a book¬ 
keeping entry (and that was the sole proof in this case). 
The sole witness who testified for the appellants only began 
his employment in 1934 and knew nothing about the facts 
other than spine entry which he did not produce. Officers of 
the government cannot destroy rights bv merely transferring 
funds from one account to another. The funds are in the 
possession and control of the United States Government, and 
this suit is. in effect, a suit against the United States. Becker 
Steel Company of America v. Cummings, et ah, supra. 

The appellee's former attorney signed the consent referred 
to under duress. The Alien Property Custodian would not 
return the funds belonging to appellee, until consent was 
given to the postponement of the return of the '20%, the latter 
amount now being the subject matter of this suit. In this 
connection it will be noted that all of the funds belonging 
to appellee's sister, Paula Volkmann, were returned to her 
by executive allowance. (Record, pp. 15 and 23) : that the 
20% of appellee's brother, .J. C. Isenberg, has been returned 


to him, (Record, pp. 15 and 43) ; that the 20% whs returned 
to Zeller, Villinger & Co., (Record, p. 43) ; and the 20% was 
returned to William Alexander Pfiueger, (Record, p. 44). 
The attention of the court is especially called td> the latter 
case, because it almost parallels the case of this appellee. 
Pfiueger was Hawaiian born, but was taken to Germany by 
his father while he was yet a child, and he has continued to 
reside in Germany ever since, being* a professor in the Uni¬ 
versity of Bonn for many years. He made occasional visits 

«/ C- 

to the United States. He was paid, through the sanjie attorney 

as Richard M. Isenberg, 80% of the funds received through 

the seizure and sale of his property, by executive allowance, 

the same as the appellee. He thereafter filed a claim for the 

remaining 20%, the same as this appellee, and this 20% was 

paid to him, by executive allowance of President Roosevelt 

on an opinion and recommendation of the appellant, Homer 

S. Cummings, dated November 4, 1933. The only difference 

in the cases that caused divergent views was that Professor 

Pllueger happened to be born in Hawaii before he Was taken 

to Germany as a child. 

•/ 

V. j 

Whether Appellee Was An “Enemy’’ Is 

Immaterial. 

i 

! 

The appellants claim (page 40) that the trial court erred 
in failing to hold that appellee was an enemy within the 
meaning of the Trading with the Enemy Act. This is wholly 
immaterial. See Stadtmuller v. Miller • Miller v. Sinjen and 
V orci nek el y. First Federal Trust Company, supra. 

“Enemy” as used and defined under section 2 of ! said act 
was for the purpose of permitting prompt seizure of jproperty 
in all cases where there was any doubt. It had no effect, 
except to make such seizure of a citizen's property lawful, 
and it did not relieve the government from paying jpst com- 
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pensation to the owner for the property seized, as provided 
in the Fifth Amendment. Becker Steel Company of America 
V. Cammings, ct at., supra. 

The appellants state (page 43) that the court erred in 
decreeing the return of administrative expenses, and cites 
Section 24 (a.) of the Trading with the Enemy Act. This 
section is perhaps valid so far as it relates to aliens, but the 
appellants' contentions are in conflict with the Supreme 
Court of the United States when they attempt to apply it to 
citizens. The Supreme Court held that the Alien Property 
Custodian could not deduct costs of administration from 
such funds. See Ilenkels v. Sutherland, 271 U. S. 208, and 
Escher v. Woods, 281 V. S. 370. In the latter case the court 
said : 


It would be extraordinary if the charges incident to 
a seizure that the law did not intend the Custodian to 
make and a possession that the law requires him to 
surrender, were to be imposed upon the owner whose 
interests were sacrificed up to the moment of restitution. 
It seems to be going far enough to require him to bear 
the loss that he has suffered, without compelling him to 
pay the government for its outlay in doing him harm. 

The Court of Claims of the United States in the case of the 
appellee's mother, (CasteJl etc. v. United States, supra), re¬ 
ferring to expenses deducted by the Alien Property Cus¬ 
todian said— 

it would be extraordinary if a loyal citizen of the United 
States whose property had l>een seized and who had 
undergone the misfortune of having it withheld from 
him for a long period should, when the Government had 
already done him an injury for which he could recover 
no damages, be still further injured by being denied the 
benefits of statutory provisions to which he would have 
been entitled if the Government had not assumed the 
custody of his property. Obviously no good reason can 
be given whv he should be so treated nor whv Congress 
should have intended such result. 
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VI. 


Tnere Was No Error In Not Specifying The 
Exact Amount To He Setonsd. 


The appellants state (page 44) that the court erred in 
Tailing to ascertain and specify in its decree the exact amount 
of money or property to be paid or delivered to the appellee. 
The court was not asked to find and specify the exact amount 
to be returned. It is an afterthought. The exac|t amount 
can be determined hereafter as was done in the IlenkeJs , 
Eacker and Becker Bteel Company cases, cited above. 


CONCLUSION. 


It is respectfully submitted that the decree of the Supreme 
Court of the District of Columbia, (now the District Court 
of the United States for the District of Columbia), should be 
affirmed. 

I 

, 

Respectfully submitted, I 

George W. IIott, 
Attorney for Appellee. 


Reuben D. Silliman, 
Of Counsel. 
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APPENDIX. 

Opinion of Jnstice James F. Smith, read into 
the Record without objection. Record, p. 43. 

In tiie 

SUPREME COURT OF THE DISTRICT OF COLUMBIA 

Holding an Equity Court. 


Beta Isenberg, 

Plaintiff, 

vs. 

i 

Frederick Ci Hicks, Alien Pro])erty Cus¬ 
todian, and Frank White, Treasurer of 
the United States, 

Defendants. 


Equity 
No. 43974. 
(Filed 

July 22. 1925) 


The plaintiff in the year 1809 married Paul Isenberg, a 
German by birth, who was then domiciled at Lihue, Island 
of Kauai, Hawaiian Islands. From the time of their mar¬ 
riage in 1809 until the death of Paul Isenberg in 1903, plain¬ 
tiff and her husband maintained their domicile and perman¬ 
ent home in the Hawaiian Islands and ever since 1903 the 
Islands havei continued to be the permanent home of the 
plaintiff and the situs of the property and vested interests 
derived from her husband. 

In 1874 Paul Isenberg became a naturalized citizen of the 
then existing Hawaiian Kingdom and on the date of his nat¬ 
uralization he was made a Noble of the Kingdom. That title 
gave Paul Isenberg a seat in the House of Nobles, the upper 
branch of the Hawaiian Legislature and he served as a mem¬ 
ber of that body from 1S74 to 188G. In 1887 membership in 
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the House of Nobles was made elective and ffeenberg was 
elected to serve and did serve 1 in that body during the Session 
of 1890. ’ 

The Hawaiian Kingdom was overturned on January 17, 
1893, and was replaced by a provincial government which 
continued in power until January 4, 1894, when ij was super¬ 
seded by the Republic of Hawaii which was foripally estab¬ 
lished on the last-named date. By virtue of the Constitution 
of the Republic all persons born or naturalized in the Hawaii¬ 
an Islands and subject to the jurisdiction of the Republic be¬ 
came citizens thereof. j 

By joint resolution of Congress approved July t, 1898, the 
Hawaiian Islands were annexed to the United Stajtes and all 
laws of Hawaii not inconsistent with the Constitution of the 
United States were continued in force until Congress should 
otherwise provide. 

Hawaii did not become an organized territory of the 

I 

United States until April 30. 1900, when Congress {passed an 
act which established a territorial government for tljc Islands. 
That act took effect on June 14th. 1900. and sections 4 and 5 
thereof are as follows: 


Sec. 4. All persons who were citizens of the Republic 
of Hawaii on August 12. 1898, are hereby deck red to be 
citizens of the United States and citizens of tlhe Terri¬ 
tory of Hawaii. 

«/ 

Sec. 5. That the Constitution, and, except as here¬ 
in otherwise provided, all the laws of the United States 
which are not locally inapplicable, shall have the same 
force and effect within the said Territory as elsewhere 
in the United States: Provided, That sections (eighteen 
hundred and fifty and eighteen hundred and njinety of 
the Revised Statutes of the United States shall not apply 
to the Territory of Hawaii. 


i 

On April 12, 1899, while Paul Isenberg was sojourning in 
the Hanseatic City of Bremen, he was granted for himself, 
his wife and his two children, the privileges of citizenship in 
that city. I 
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It does not appear from the bill that Isenberg, his wife or 
children either sought to become citizens of the city of Brem¬ 
en or assumed or promised to assume the duties of citizenship 
as distinguished from its privileges. The family home and 
apparently all the family properties were in the Hawaiian 
Islands and from the grant of mere privileges of citizenship, 
it can hardly be presumed that either Isenberg. his wife or 
children sought or were granted full citizenship. Paul Isen¬ 
berg voluntarily became a citizen of the Hawaiian Kingdom 
and exercised 'the rights and assumed the duties which that 
relation to the state imposed. His wife, children, home, prop¬ 
erty, and investments were in Hawaii and undoubtedly be- 
cause of that fact he became a citizen of Hawaii. The loss of 


his status as a Hawaiian might have proved most detrimental 
to his interests in the Islands and that he took any steps 
looking to that end is scarcely reconcilable with his volun¬ 
tary assumption of Hawaiian citizenship. He never re¬ 
nounced his citizenship in the Republic of Hawaii and he 
could not have done so without the consent of the Govern¬ 


ment to which he owed allegiance. Macfarlanc v. Collector of 

Customs, 11 Haw. Rep. !(>(*>. The city of Bremen recognized 

that persons to whom it granted the privileges of citizenship 

had the right to retain the citizenship which they had prior 

to the grant, and the laws of Hawaii permitted its citizens to 

become citizens of other countries without losing their Ha- 

* 

waiian citizenship. The German government apparently did 
not regard the Isenberg familv as German citizens inasmuch 
as the proper German authorities authorized to pass on claims 
to citizenship issued to Beta Isenberg when she was about to 
leave Germany, a personalausweis. a document usually ac¬ 
corded to persons who claimed citizenship in another coun¬ 
try and who were not entitled to a German passport. 

Taking all these things into consideration, it would seem 
that the privileges of citizenship conferred on Isenberg, his 
wife and children was at best nothing more than an honor¬ 
ary citizenship which imposed no burdens and was of no more 


serious moment or effect than would have been the formal 
presentation and acceptance of the *keys of the city.' 

Neither Germany nor any of its provinces or cities could 
nullify c.i- propria motu the allegiance which Isenberg legal¬ 
ly owed to Hawaii without acquiring the territory in which 
Isenberg was actually domiciled. Isenberg could not by any 
act of his own cast off his allegiance unless Hawaii consent¬ 
ed and Hawaii not only did not consent, but held him to his 
allegiance by express statute even if he acquired true citizen¬ 
ship in another country. The laws of Hawaii never author¬ 
ized any citizen of Hawaii to expatriate himself and in the 
absence of such authority no citizen could voluntarily ex- 
patriate himself. Opinions of the Attorney General, of Ha¬ 
waii. dated April 28, 1019 (Xo. 831). The court is therefore 
of the opinion that Paul Isenberg was a citizen of the Ha¬ 
waiian Republic on the 12th of August, 1898, wlicjn the Is¬ 
lands were annexed to the United States. As he was a citizen 
of Hawaii on that date he became a citizen of tli|e United 
States by virtue of the plain, unambiguous and unmistak¬ 
able terms of the act of Congress of April 30, 19(jo, which 
went into effect on June 14, 1900. j 

As the laws of the United States then stood he cjould not 
without the consent of the Government of the United States 
divest himself of that citizenship and much less could he be 
divested of it bv the City of Bremen. It is the comhion law 
of England and it is the law of this country that nk> citizen 
can by any act of his own and without the consent of his 
government put off his allegiance and become an alien. Aim- 
Ice v. Martin, 9 Hass. 254: Shanks v. Dupont, 3 Pet. z42, 245; 
McKenzie v. Hare, 239 U. S. 299, at p. 309. The weight of 
authority seems to be that a citizen cannot renouncle his al- 
legiance to the United States without the legislative permis¬ 
sion of the Government and where there is no existing legis¬ 
lation or law to that effect, the rule of the English (common 
law remains unaltered. (Kents Com. Vol. II, 49). j 
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No such legislative permission was ever given and Isen- 
berg did not presumptively lose his American citizenship by 
virtue of the Act of March 2. 1907. which in so far as perti¬ 
nent reads as follows: 

* * * when anv naturalized citizen shall have resided 
for two years in the foreign state from which he came, 
or for five vears in anv other foreign state it shall be 
presumed that he has ceased to be an American citizen, 
and the place of his general abode shall be deemed his 
place of residence during said years. 

Because of I sen berg's health, he and his wife left the Is¬ 
lands in 1901 and sojourned at various health resorts in 
Europe until the death of lsenberg in Bremen in 1903. There 
is nothing in the bill which would justify the conclusion that 
lsenberg resided in Germany for two vears after leaving 
Hawaii in 1901 and if he had resided there for that period 
he was a naturalized citizen of Hawaii before its annexation 
to the United States and Germany was not the state from 
which he came to be a citizen of the United States. The 
presumption raised by section 2 of the act of March 2. 1907, 
would not have been applicable to him in any event inasmuch 
as he was not a naturalized citizen within the meaning of 
that section. The naturalized citizens to whom section 2 
applies are those who ask to l>e made citizens and after meet¬ 
ing the requirements of residence and other conditions pre- 
scril>ed bv general naturalization laws must take the oath 
of allegiance and foreswear allegiance to other powers. 

Section 2 has no application whatever to those upon whom 
allegiance is imposed by special act of Congress. Citizens of 
the United States bv reason of birth as well as those who 
have l>een made citizens by special act of Congress, regardless 
of their wishes in that behalf and without any act on their 
part, with that end in view, are not subject to that part of 
the act of 1907 hereinbefore quoted. If lsenberg was a 
naturalized citizen of the United States, so were the native- 
born Hawaiians and certainly Congress never intended that 




live years' residence in a foreign state would presumptively 
deprive them of their American citizenship. r J|0 permit 
Hawaiians to divest themselves of American citizenship by 
mere residence abroad for five years, would surel\1 result in 
serious complications and in the absence of clear language 
making residence of Hawaiians in any foreign state pre¬ 
sumptively determinative of their citizenship, no interpre¬ 
tation ought to be given to the act of 1907, which would have 
that effect. As Paul Isenberg was a citizen of the Republic 
of Hawaii when the Islands were annexed to th|e United 
States and as he never lost that citizenship, he became a 
citizen of the United States by virtue of the act of April 30, 
1900. and continued to be an American citizen until the time 
of his death. 

It is contended however that Beta Isenberg diet not be¬ 
come a citizen of Hawaii bv virtue of the Naturalisation of 

*•' i 

her husband as a citizen thereof in 1874 and that if she 
never acquired that status she did not and could not become 
a citizen of the United States under the provisions of the act 
of April 30. 1900. j 

That contention is based on the assumption that |the com¬ 
mon law of England became the law of the Hawaiian King¬ 
dom either by the statute of 1847 or the session laws of 
1892. The statute of 1847 did not make the commo^L law of 
England the law of the Hawaiian Islands, but simply pro¬ 
vided that the reasoning and analogies of the common law 
might be cited and adopted by the courts insofar as they 
were deemed to be founded in justice and not in conflict with 
the laws and usages of the Kingdom. 

The provisions of the act of 1847 were amplified in 1S59 by 
section 823 of the Civil Code which reads as follows:: 

j 

The several courts may cite and adopt the reasoning 
and principles of admiralty, maritime and common law 
of other countries and also of the Roman or Civil law so 
far as the same may be founded in justice and not in 
conflict with the laws and customs of this country. 
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Those provisions simply left it with the courts to say 
whether they would adopt or reject the reasoning and 
analogies of the common law as their sense of justice and the 
laws and usages of the Kingdom might determine. Under 
both provisions the courts of Hawaii were free to adopt and 
cite the common law or the Koman or Civil law, and that 
fact makes it evident that neither the common law nor the 
Roman or Civil law was made the law of the land. In fact, 
in FebruarvJ 1892, it was definitelv decided bv the court of 
last resort that the common law of England was not the law 
of the Kingdom. Thurston v. Alien , 8 Haw. 392 at 398-399. 
Under the Roman or Civil law the citizenship of the husband 
determined that of the wife. Rodriguez v. Yivoni, 1 Porto 
Rico, 493, 49(3. 'Thurston v. Allen probably brought about 
the passage of section 5 of Chapter 47 of the Session Laws 
of J892. which reads as follows: 

The common law of England, as ascertained by 
English and American decisions, is hereby declared to 
be the common law of the Hawaiian Islands in all cases, 
except as otherwise expressly provided by the Hawaiian 
Constitution or laws, or fixed by Hawaiian judicial pre¬ 
cedent, or established bv Hawaiian national usage. * * * 


According to the laws of Hawaii at the time of the mar- 
riage of Beta I sen berg, the wife for all civil purposes, was 
merged in her husband. (Section 1287 of the Code of the 
Hawaiian Islands of 1859. which section in 1894 was in¬ 
corporated in the complied laws of the Kingdom.) By that 
section the civil relations of the husband to the state became 
the civil relations of the wife to the state and if he became a 
citizen of Hawaii the wife became a citizen of Hawaii. Paul 
Isenberg became a naturalized citizen of Hawaii on the 21st 
of .January, 1874, and certainly the status of his wife should 

• / t * 

be determined as of that date and ought not to be affected 
by section 5 of chapter 47 of the Session laws adopted IS 
years later, which act had for its purposes the settlement of 
future controversies and not the divesting of rights already 
vested. 


49 


But if Beta Isenberg did not become a citizen of Hawaii 
by virtue of her marriage in 1874, she nevertheless became an 
American citizen on June 14, 1900, by virtue of the Hawaiian 
citizenship imposed on her husband on August 12,ilS9S. Sec¬ 
tion 1994 of the Revised Statutes which was a substantial 
re-enactment of section 2 of the act of February 10, 1855, 
provided, in explicit terms that— 

Anv woman, who is now or mav hereafter be married 
• / «/ 

to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen. 

As Beta Isenberg was lawfully married to Paul Isenberg 
in 1809 and was his wife on the 12th of August. 1S9S, eo 
inxtantc that he became a citizen of the United ptates on 
June 14. 1900, she also became a citizen of the United States 
by virtue of the status of her husband in accordance with the 


provisions of section 1994 of the Revised Statuses. The 
allegiance that was imposed upon her husband by a special 
act of Congress was equally imposed upon her and her rela¬ 
tion to the United States as a citizen thereof could not be 
severed without the consent of the Government to vt’hich she 
owed allegiance. 

The motion to dismiss the bill must be denied. Let the 
appropriate order be prepared by plaintiffs counsel and sub¬ 
mitted to the court after service on counsel for the defendant. 


(Signed James F. Smith, 
Associate Justice. 









50 


Opinion of Attorney General John G. Sargent, 
November 8, 1926, admitted in evidence as 
plaintiff's Exhibit No. 4. Record, page 23. 


Department of Justice 
Washington 

Application for Executive Allowance 

And the return of property held by the Alien Property 
Custodian in behalf of 

Mrs. Paula Volkmann 


Submitted with record by Alien Property Custodian for 
action bv Attorney General and presented bv Attorney Gen- 
eral with opinion. 


Department of Justice 
November S, 1926 
Claimant: Paula Volkmann 
(Maim No. 13T12 
Trust No. 12601 
Property value: §415.000.00 
Nature of claim: For return 
of certain securities and 
cash seized bv the Alien 
Property Custodian as the 
property of the claimant. 

* * * * * * * * 

The claimant was born in the Free and Hanseatic City of 
Bremen, on April 7, 18S3. while her parents, Paul and Beta 
Isenberg, were in that city. It is contended that the claim¬ 
ant's father and mother were Hawaiian subjects at the time 
of her birth and that in view of such fact she acquired the 
Hawaiian nationality of her parents and retained the same 


Tiie White House 

November 13, 1926 

Allowed 

Calvin Coolidge 
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until the annexation of the Hawaiian Islands by the United 
States in 1808, at which time she acquired American citizen¬ 
ship by virtue of the Act of Congress of April 30, 1900, and 
that she retained such citizenship until the time of her mar¬ 
riage in 1005. It is, therefore, important to ascertain the 
citizenship status of the claimant's father and mother at the 
time of her birth and up to the time of her marriage in 1005. 

The property of Beta Isenberg, the mother of the claimant, 
was sequestered by the Alien Property Custodian dujring the 
war on the theory that she was an alien enemv. After the 
end of the war she brought a suit in the Supreme Court of 
the District of Columbia against the Alien Property Cus¬ 
todian and the Treasurer of the United States for the return 
of her sequestered property and based her right of recovery 
upon the ground that she was an American citizen an[d never 
an “enemy" under the Trading with the Enemy Act and 
thereby entitled to recover her property under the provisions 
of Section 9(a) of said Act, which permits recovery by such 
a person. She alleged in her bill that she was a citizen of the 
United States and a resident of the Territory of Hawaii; that 
she was married to Paul Isenberg in 1800, who l|iad his 
permanent home in and was a resident of and domiciled in 
the Kingdom of Hawaii: that said Paul Isenberg was natural¬ 
ized as a citizen of Hawaii in 1874; that she and her husband 
maintained their domicile in Hawaii until his death in 1003 
and that she had since maintained her domicile there; that 
the business interests of her husband required him to travel 
frequently in Europe and that in 1884 he purchased a house 
in Bremen, Germany, which he maintained only for cjonven- 
ience when travelling in Europe and as a place of abode for 
his wife and children for the purpose of educating suqh chil¬ 
dren in Germany; that on April 12,1800, while plaintiffs hus¬ 
band, Paul Isenberg, was sojourning for a brief period in the 
free and Hanseatic City of Bremen he was granted privileges 
of citizenship in said city for himself, his wife and children; 
that the plaintiff left Germany after the war under a “p>erson- 
alausweis' 7 and returned to Hawaii. (Isenberg y. Sutherland, 







et at., Eq. No. 43974, Sup. Ct. D. C.). The Court overruled 
the motion to dismiss and in its opinion said in part as 
follows: 


It does not appear from the bill that Isenberg, Ills 
wife or children either sought to become citizens of the 
City of Bremen or assumed or promised to assume the 
duties of citizenship as distingushed from its privileges. 
The family home and apparently all the family proper¬ 
ties were in the Hawaiian Islands and from the grant 
of mere privileges of citizenship, it can hardly be pre¬ 
sumed that either Isenberg, his wife or children sought 
or were granted full citizenship. * * * He never re¬ 
nounced his citizenship in the Republic of Hawaii and 
he could not have done so without the consent of the 
Government to which he owed allegiance. Macfarlane v. 
Collector of Customs , 11 Haw. Rep. 166. The City of 
Bremen recognized that ]>ersons to whom it granted the 
privileges of citizenship had the right to retain the citi¬ 
zenship which they had prior to the grant, and the laws 
of Hawaii permitted its citizens to become citizens of 
other countries without losing their Hawaiian citizen¬ 
ship. The German government apparently did not regard 
the Isenberg family as German citizens inasmuch as the 
proper German authorities authorized to pass on claims 
to citizenship issued to Beta Isenberg, when she was 
about to leave Germany, a personalausweis, a document 
usually accorded to persons who claimed citizenship in 

another countrv and who were not entitled to a German 

* 

passport. 

Taking all these things into consideration, it would 
seem that the privileges of citizenship conferred on Isen¬ 
berg, his wife and children was at best nothing more 


than an honorary citizenship which imposed no burdens 
and was of no more serious moment or effect than would 
have been the formal presentation and acceptance of the 
"kevs of the citv”. 

Neither Germany nor any of its provinces or cities 
could nullify ex proprio motu the allegiance which Isen¬ 
berg legally owed to Hawaii without acquiring the terri¬ 
tory in which Isenberg was actually domiciled. Isenberg 
could not by any act of his own cast off his allegiance 
unless Hawaii consented and Hawaii not only did not 
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consent, hut held him to his allegiance by express statute 
even if lie acquired, true citizenship in another country. 
The laws of Hawaii never authorize any citizeq of Ha¬ 
waii to expatriate himself and in the absence 1 , of such 
authority no citizen could voluntarily expatriate him¬ 
self. Opinions of the Attorney General, of Hawafi, dated 
April 28, 1019, (No. 831). The court is therefore of the 
opinion that Paul Isenberg was a citizen of the Hawaiian 
KepuHic on the 12th of August, 1898 when the Islands 
were annexed to the United States. As he was a citizen 
of Hawaii on that date he became a citizen of the United 
States by virtue of the plain, unambiguous and! unmis¬ 
takable terms of the Act of Congress of April 30, 1900, 
which went into effect on June 14, 1900. 

As the laws of the United States then stood he could 
not without the consent of the Government of the United 
States divest himself of that citizenship and much less 
could he be divested of it by the City of Bremeii. It is 
the common law of Ungland and it is the law of this 
country that no citizen can by any act of his o'jvn and 
without the consent of his government put off his al¬ 
legiance and become an alien. Aimtlee v. Martin , !|) IMass. 
254; Shanks v. Dupont, 3 Pet 242, 245; McKenzie v. 
ilure, 239 U. S. 299. at p. 309. The weight of authority 
seems to be that a citizen cannot renounce his allegiance 
to the United States without the legislative permission 
of the Government and where there is no existing legis¬ 
lation or law to that effect the rule of the English com¬ 
mon law remains unaltered. (Kents Com. Yol. II, 49.) 

The Court further held that the plaintiff had maintained 
her permanent home and domiele in Hawaii from the t|ime of 
her marriage in 1809 and had retained her American citizen¬ 
ship. Thereafter the case was tried upon the merits jin the 
Supreme Court of the District of Columbia and testimony 
was given by the plaintiff supporting the allegations con¬ 
tained in her bill, and documentary evidence was admitted 
showing the naturalization of Paul Isenberg as a subject of 
the Kingdom of Hawaii. Thereupon the Court held that the 
plaintiff was entitled to recover on the ground that shle was 
an American citizen. The Court in respect to the question 






of citizenship declared that it followed the decision of the 
Court on the motion to dismiss. A decree was entered on 
February 20, 1926, directing the Alien Property Custodian 
and the Treasurer to return the plaintiff’s property to her, 
and this decree has been satisfied. The question, therefore, 
of the citizenship of the claimant’s father and mother is 
settled. 

The claimant contends that she never took an oath of al¬ 
legiance to Bremen or to Germany or any other foreign 
country, and made no application for citizenship in Germany 
or elsewhere,! and always regarded herself as having the 
American citizenship of her parents after the annexation of 
Hawaii by the United States up until the time of her mar¬ 
riage in 1905. 

Although born in Bremen, Germany, did the claimant ac¬ 
quire Hawaiian citizenship by birth by virtue of the Hawaii¬ 
an citizenship of her father? The Kingdom of Hawaii had no 
specific statutory provision respecting the citizenship of chil¬ 
dren of citizens born in a foreign country. It is then neces¬ 
sary to consider the general provisions of the Hawaiian law 
existing at the time of the birth of this claimant and the de- 
cisions of the Hawaiian courts. Section 823 of the Civil Code 
of Hawaii of 1859 provided that: 

The several courts may cite and adopt the reasoning 
and principles of admiralty, maritime and common law 
of other countries and also of the Roman or Civil law so 
far as the same may be founded in justice and not in con¬ 
flict with the laws and customs of this country. 

The Supreme Court of the District of Columbia in the case 
of Isenberg v. Hicks , supra , in discussing the above section of 
the Hawaiian Civil Code said: 

Those provisions simply left it with the courts to say 
whether they would adopt or reject the reasoning and an¬ 
alogies of the common law as their sense of justice and 
the laws and usages of the Kingdom might determine. 
Under both provisions the courts of Hawaii were free to 
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to be the 


adopt and cite the common law or the Roman or Civil 
law, and that fact makes it evident that neither the 
common law nor the Roman or Civil law was made the 
law of the land. In fact in February, 1892, it was defi¬ 
nitely decided by the court of last resort that! the com¬ 
mon law of England was not the law of the Kingdom. 
Thurston v. Allen, S Haw. 392 at 398-399. * * * Thurston 
v. Allen probably brought about the passage of Section 5 
Chapter 47 of the Sessions Laws of 1892, which reads as 
follows: 

•The common law of England, as ascertained! 

lisii and American decisions, is herein* declared 

' • 

common law of the Hawaiian Islands in all casds, except 
as otherwise expressly provided by the Hawaiian Con¬ 
stitution or laws, or fixed by Hawaiian judicial prece¬ 
dent, or established by Hawaiian national usage.’ 

It is a fundamental principle of the common law that all 
persons born within the dominions of the Crown, no matter 
whether of English or foreign parents are English Subjects. 
See Cocburn on Xationality, 7: United States v. Wong Kim 
Ark, 1G9 U. S. (349: Dicey on Conflict of Laics, pp. 1[73, 177, 
741. 

The statute of 25 Edw. Ill, (1350) stated that the law of 
the Crown of England is, and always hath been such, ‘‘that 
all children inheritors, which from henceforth shall jbe born 
without the ligeanee of the King, whose fathers and inothers 
at the time of their birth be and shall be at the faith and 
ligeanee of the King of England, shall have and enjoy the 
same benefits and advantages to have and bear the inheri¬ 
tance within the same ligeanee, as the other inheritors afore¬ 
said, in time to come; so always, that the mothers of such 
children, do pass the sea by the license and wills of their 
husbands.” 

Some authorities support the view that this statute is mere¬ 
ly declaratory of the common law, i. e., that a persdn born 
without the domain of British parents is a British subject. 
See Lynch v. Clarke, 1 Sandf. Ch. 583, G59, G60: Ludlam v. 
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Ludlarn, 26 X. Y. 356; 2 Kent Com. 50, 53. Dicey in his trea¬ 
tise on Conflict of Laws, p. 741, states that: 

The acquisition of nationality by descent, is foreign 
to the principles of the common law, and is based wholly 
upon statutory enactments. 

The latter view seems to be supported by the weight of 
authority. Binney on Allienigenae, 14, 20; Doe v. Jones, 4 
T. R. 300 ; Sheddon v. Patrick, Macq. 535, 611; Cockburn on 
’Nationality, 7, 9. 

By the Statute of 7 Anne, (1797) c. 5, sec. 3, it was pro¬ 
vided that “the children of all natural-bom subjects, born 
out of the ligeance of Her Majesty, her heirs, and successors, 
shall be deemed, adjudged and taken to l>e natural-born sub¬ 
jects of this Kingdom, to all intents, constructions and pur¬ 
poses whatsoever.” 

The term ^common law” has been held to include not only 
the customs and usages of the English people, but also the 
early statutes. In Macaulay v. Schurmann, 22 Haw, 140 at 
144. the court quoted approvingly from Caichick v. Shingle, 
5 AYvo. 87, 95, as follows: 

As a rule the term ‘common law* means both the com¬ 
mon law of England as opposed to the statute or written 
law and the statutes passed l>efore the emigration of the 
first settlers of America. See Patterson v. Winn, 5 Peters 
240: Coinmonicealth v. Leach, 1 Mass. 61. 

The early English cases hold that a person born abroad of 
a British father shall take the nationality of his father. In 
Bacon v. Bacon, Cro. Car. 601, 79 English Reprint 1117, where 
the question was whether the daughter, who had been bora 
abroad, of a British subject was an alien, the court said: 

Bramson, Berkeley and myself, after this had been 
argued at the bar, agreed that judgment should be given 
for the plaintiff, for her father being an English mer¬ 
chant and living beyond the seas for merchandizing, his 
daughter is born a denizen and shall be heir to him; 




D< 


and it is not material though his wife he an alien. See 
also Colling wood v. Pace , 1 Ventris, 423: 1M Geer v. 
Atone, 22 Ch. Div. 243. 

In the case of Jnglis v. Sailor’s Snug Harbour, a) Pet. 99, 


the Supreme Court of the United States held that 


if a per¬ 


son was born in the United States in 1776 after the jDeclara¬ 
tion of Independence, of British parents, his nationality 
followed that of his father with the right of disaffirmance 
in a reasonable time after reaching his majority. The Court 
said, at page 126, that: 

If born after the 4th of July, 1776, and before the 15th 
of September of the same year, when the British took 
possession of New York, his infancy incapacitated him 
from making anv election for himself, and his election 
and character followed that of his father, subject to the 
right of disaffirmance in a reasonable time after the 
termination of his minority: which never having been 
done, he remains a British subject, and disabled from 
inheriting the land in question. I 

I 

The status of children bom abroad of American i citizens 


was clearly settled by statute in the United States 
after the formation of the Government under the C 
tion. The Act of Congress of April 14, 1S02, 2 St 
provided that: 


shortly 

€/ 

onstitu- 
at. 155, 


The children of persons who now are, or hare been 
citizens of the United States, shall, though born out of 
the limits and jurisdiction of the United States, be con¬ 
sidered as citizens of the United States; Provide, that 

persons 
United 


the right of citizenship shall not descend to 
whose fathers have never resided within the 
States. 


In the case of Macfarlane v. Collector of Customs, ltL Haw. 
166, a question was in issue as to whether or not a person 
born in the Hawaiian Islands of British parents domiciled 
in the Islands was a Hawaiian subject. The court Applied 
the doctrine of the courts of the United States and heftd that 



such a person was a Hawaiian subject by birth, notwith¬ 
standing the fact that he was registered at birth at the 
British Consulate and had never renounced his allegiance 
to the British 1 Crown. The Constitution of Hawaii was 
similar to the 1 Fourteenth Amendment to the Constitution 
of the United States in that it provided that: “All persons born 
or naturalized in the Hawaiian Islands, and subject to the 
jurisdiction of 1 the Republic, are citizens thereof/’ 

Therefore, at the time of the birth of this claimant there 
was no specific law of the Kingdom of Hawaii which declared 
that a child bdrn abroad of a Hawaiian subject would be a 
Hawaiian, but the Civil Code of Hawaii of 1859 had author¬ 
ized the courts to cite and adopt the reasoning and principles 
of admiralty, maritime and common law of other countries 
and also the Roman or Civil law so far as the same should l>e 
founded in justice and not in conflict with the laws and 
customs of the Islands. Under the Roman or Civil law a 
child born without the realm of a subject of the crown took 
tlie nationality of his father. This was also the rule of the 
common law as existing at the time of the formation of this 
country: and the principle was adopted in the Act of Con¬ 
gress of April 14, 1802. The Civil Code of Hawaii of 1859 
provided that every foreigner naturalized as a subject of 
Hawaii ‘‘shall be deemed to all intents and purposes a native 
of the Hawaiian Islands.** Consequently, the claimant's 
father, who was naturalized as a subject of Hawaii prior to 
her birth, had all the rights and privileges of a native-born 
subject of the kingdom. Therefore, applying not only the 
Civil law, but the common law as recognized by the courts of 

this eountrv and Hawaii, the nationality of the claimant un- 
• * 

doubtedly followed that of her father. 

Inasmuch as this claimant was born in Germany, it is im¬ 
portant to consider whether or not she acquired German na¬ 
tionality by birth, it being shown that she never acquired 
such nationality by naturalization or other act on her part 
prior to her marriage in 1905. There is submitted a certifi¬ 
cate from the German Embassy at Washington, T). C„ to the 
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effect that according to the law of the North Gernjan Union 
of June 1,1870, a child born in Bremen, the place oi* the birth 
of this claimant, in 1883, whose father and mothejr were at 
the time of her birth citizens of the Kingdom of Hawaii, did 
not acquire the citizenship of Bremen or of Germany by rea¬ 
son of such fact, and that “according to that law German 
citizenship was only acquired by (being) the (legitimate) 
issue of a German father, through legitimation, by inarriage, 
or through naturalization/’ 

c i 

This principle that a child born in Germany of a foreign 
father does not acquire German citizenship by birth, (but takes 
the nationality of his father, is recognized as the laV of Ger¬ 
many bv Dr. Wilhelm Cohn of Berlin, Germany, in I his trea- 
tise entitled, “Der Reichsgestez ueber die Erwerbujrg under 
den Verlust der Reich—und staatsugehoerigkeit, yoi|i 1. Juni 
1870."* At page 29, he says: 


The child of a foreigner remains a foreigner, 


and the 


fact of birth in the country does not facilitate him in any 
way in tlie subsequent acquisition of citizenship therein. 

I 

In Hall on International Laic, 7th ed. at p. 235, it is stated 
that: 

In Germany, Austria, Hungary, Belgium, Denmark, 
Greece, Roumania, Servia, Sweden, Norway, Switzer¬ 
land, Salvador, and Costa Rica national character fol¬ 
lows parentage alone, and all these states claim ^he chil¬ 
dren of their subjects as being themselves subjects, wher¬ 
ever they may be born. I 

In the case of United States v. Wong Kim Ark, lq9 U. S. 
049. at p. 007. the court states: 

I 

the tendency on the continent of Europe! was to 


-X- * * 


make parentage, rather than birthplace, the crite 


Irion of 


* (The Federal law of June 1, 1S70, regarding the obtaining 
and loss of German citizenship.) 
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nationality, and citizenship was denied to the native- 
born children of foreign parents in Germany, Switzer¬ 
land, Sweden and Norway * * *. 

It is, therefore, evident that this claimant did not acquire 

German citizenship by reason of her birth in Germany. 

Therefore, the onlv conclusion to l>e reached in the light 

of the foregoing authorities and the statutes of Hawaii, is 

that this claimant acquired the Hawaiian nationalty of her 

father by birth, and as she retained such nationality up until 

the time of the annexation of the Islands bv the United 

«/ 

States, she acquired American citizenship by virtue of the 
Act of Congress of April .\>0, 1000, which provided that all 
persons who were citizens of the Republic of Hawaii were 

therein* declared to be citizens of the United States and of 

•/ » 

the Territorv of Hawaii: and that she retained her American 
citizenship until her marriage in 1005. 

It is. therefore, niv recommendation that this claim l>e 
allowed. 


Respectfully. 


Jxo. G. Sargent, 

Attorney General. 
%/ 


The President. 

The White House. 
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In The 


UNITED STATES COURT OF APPEAL^ FOR 
THE DISTRICT OF COLUMBIA 


Homer S. Cummings, Attorney General of 
the United States, and W. A. Julian, 
Treasurer of the United States, 

Appellants,. 

v. 

Richard M. Isenberg, 

Appellee. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 


REPLY BRIEF ON BEHALF OF APPELLA[NTS 


INTRODUCTION 

On the argument before this court, three major ques¬ 
tions were discussed; namely, (I) citizenship, (jl) the 
consent filed by appellee under the Settlement <^f War 
Claims Act of 1928, and (III) the error in the decree 
in so far as it ordered the return of administrative 
expenses. 

As to point No. Ill above, appellants feel that the 
error in the decree ordering the return of admifiistra- 
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tive expenses is made perfectly obvious by Section 
24(a) of the Trading with the Enemy Act, as amended 
on March 28, 1934 (48 Stat. 510), which statute is set 
out on pages 43 and 44 of appellants’ original brief, 
and the case of Woodson et al. v. Deutsche Gold, etc., 
292 U. S. 449. Therefore, this brief will be confined to 
points I and II; namely, citizenship and the effect of 
the consent (R. 35, 3G) filed under the Settlement of 
War Claims Act. 


ARGUMENT 

I. 

Appellee Never Became a Citizen of the United States. 
However, If He Did Become Such, He Thereafter 
Expatriated Himself Prior to the Seizure of His 
Property or Prior to the Commencement of the 
Present Action. 

The question of citizenship is the subject matter of 
the first four points in appellants’ original brief and 
of the first three points of the appellee’s brief. 

On the question of citizenship the Government con¬ 
tended, (1) that appellee never became a citizen of the 
United States; (2) that if he did become a citizen of 
the United States on June 14,1900, under the Hawaiian 
Organic Act (31 Stat. 141, Sec. 4), as he contends, he 
nevertheless! thereafter expatriated himself (a) either 
prior to the seizure of his property in 1918, or (b) prior 
to the commencement of the present action, and (3) 
that he became a naturalized citizen or subject of the 
German Empire on April 12, 1899 (R. 42). 

Appellee, as an essential step in his becoming a citi¬ 
zen under the Hawaiian Organic Act, claims to have 
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become a citizen of the Kingdom of Hawaiji on June 
25,1880, by reason of being born in Bremen, (Germany, 
to parents who at that time were naturalized citizens 
of the Kingdom of Hawaii. This claim can only be 
sustained by plaintiff’s affirmatively proving that the 
rule of the Civil law, namely jus sanguining, was the 
applicable rule of law determinative of his citizenship 
at birth, and by sustaining the burden of establishing 
that the rule of the common law ivas not the applicable 
determinative law. ! 

Great reliance is placed by appellee upon tie memo¬ 
randum of law attached to the executive allowance in 
the case of Paula Volkmann, appellee’s sister, dated 
November 13, 1926, and incorporated in appellee’s 
brief, at page 50. It is submitted that this memoran¬ 
dum has been the basis of all the confusion which has 
characterized the rationalization of the lower court on 
the citizenship question involved in the present) matter. 
Judge Letts, in his memorandum denying defendant’s 
motion to dismiss (R. 9), specifically followed th|e analy¬ 
sis of law contained in this memorandum. After 
the hearing on the merits, Judge Wheat seemed to rely 
on this memorandum and the prior action of! Judge 
Letts. | 

Although this memorandum has been referred to 
as an opinion of the Attorney General (appellee’s 
brief, p. 50), the same is to be found nowhere 1 in the 
official published opinions of the Attorneys Gleneral. 
Vast numbers of these memoranda were prepared by 
attorneys of the Department of Justice to accoppany 
all of the recommendations for allowance in th4 large 
number of claims submitted under the Trading with 
the Enemy Act. It is therefore submitted thpt this 
memorandum is not to be viewed in the light of what 
are commonly called Attorney Generals’ opinions 
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which appear in the official publications of said 
opinions. 

The memorandum in question devotes itself almost 
exclusively to establishing that under both the rule of 
the Civil law, and the rule of the common law, the 
claimant therein involved, became a citizen of the 
Kingdom of Hawaii at her birth in Bremen in 1883, to 
the same parents as those of the appellee herein. The 
Government urgently contends that this memorandum 
of law is palpably unsound in its conclusion that under 
the common law Paula Volkmann would have acquired 
citizenship in the Hawaiian Kingdom by virtue of her 
birth to parents who were naturalized subjects of the 
Kingdom. The very memorandum itself contains lan¬ 
guage highly subversive of this conclusion. The au¬ 
thor of the memorandum says (page 56 of appellee’s 
brief): 

Dicey in his treatise on Conflict of Laws, page 
741, states that: 

The acquisition of nationality by descent, 
is foreign to the principles of the common 
law, and is based wholly upon statutory en¬ 
actments. 

The latter view seems to be supported by the 
weight of authority. Binney on Allienigenae, 14, 
20; Doe v. Jones, 4 T. R. 300; Sheddon v. Patrick, 
Macq. 535, 611; Cockburn on Nationality, 7, 9. 

It is to be noted that as authority for the foregoing 
statement the author of the memorandum cites Binney 
on Allienigenae, 14, 20, which is quoted (appellants’ 
original brief, p. 15) by the United States Supreme 
Court in United States v. Wong Kim Ark, 169 U. S. 
649, 670, as the rule of the common law. It is par¬ 
ticular^ worthy of note that in arriving at the con- 
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elusion that Binney’s statement embodied the rule of 

* 

the common law the Supreme Court in the Wong Kim 
Ark case reviewed all of the essential authorities relied 
upon by the author of the memorandum, and arrived 
at a diametrically opposite conclusion from th6 author: 


U. S. v. Wong 
Kim Ark, 169 
U. S. 649 
Page 


Paula Volkman 
Memorandum in 
Appellee's Brief 
Page 


Cockburn on National¬ 
ity, 7 . 656, 670 

U. S. v. Wong Kim Ark. 

Dicey on Conflict of 

Laws . 656, 670 

Statute of 25 Edw. Ill 

(1350) . 668,669, 

670, 714 

Lvnch v. Clarke, 1 Sandf. 

583 . 664, 669, 

| 674 
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Furthermore, in the recent case of United States v. 
Wong Foong (C. C. A. 9, Feb. 15, 1934, 69 F. (2d) 681; 
Orig. brief 15, 16), in passing upon a question of 
Hawaiian citizenship almost identical with the present, 
the court there chose to conclude that the rule of the 
common law was as stated by the Supreme Court in 
U. S. v. Wong Kim Ark, rather than as stated by the 
author of the memorandum in the Paula Volkmann 
matter. It is, therefore, submitted that when the au¬ 
thor arrives at the conclusion (appellee’s brief, p. 58) 
that, 


Therefore applying not only the Civil law, but 
the common law as recognized by the courts of 
this countrv and Hawaii, the nationalitv of the 
claimant undoubtedlv followed that of her father, 

he was utterly disregarding the authority of the Su¬ 
preme Court in U. S. v. Wong Kim Ark, 169 U. S. 649, 
670, and is further refuted by the above case of United 
States v. Wong Foong. If the memorandum of law 
in the Paula Volkmann matter is so palpably unsound 
on this question of the effect of the common law on 
Paula Volkmann’s citizenship, then it follows that both 
Judge Letts and Judge Wheat arrived at an erroneous 
conclusion in so far as they relied upon “the analysis 
of the law as found in the memorandum of Attorney 
General John G. Sargent in the matter of the appli¬ 
cation of Paula Volkmann for executive allowance,” 
in its statement of the common law rule. 

It was argued in extenso in the oral argument and in 
appellant’s original brief (pp. 11-14) that the common 
law rather than the Civil law was determinative of 
appellee’s citizenship at birth, and that argument will 
not be repeated here. 

As an analogy, it is submitted that appellee’s citi- 



zenship status in the Kingdom was precisely What the 
citizenship status of a child born abroad to American 
parents would be if Congress should repeal thfe statute 
conferring citizenship on children of American citi¬ 
zens, born abroad [8 U. S. C., Sec. 6; derived from 
Act of April 14, 1802 (2 Stat. 155), and Act | of Feb¬ 
ruary 10, 1855 (10 Stat. 604)]. In other worcp, there 
can be no question that in the absence of thafl statute 
(8 U. S. C., Sec. 6), no foreign-born child of anj Ameri¬ 
can citizen would acquire United States citizeiiship by 
birth. The situation under the law of the Kingdom 
of Hawaii in 1880 presents a striking parallel. There 
had been a statute in force in the Kingdom (Statutes 
of the Kingdom of Hawaii, 1845, 1846, Chapter! 5, Art. 
1, Sec. 3, p. 76; appellants’ brief, pp. 11, 12) j almost 
identical in effect with 8 U. S. C., Sec. 6, excdpt that 
under the Hawaiian statute the parent must have been 
a native citizen of the Kingdom rather than merely a 
naturalized citizen as under the United States statute. 
This statute was repealed in 1859 and no similar stat¬ 
ute was thereafter enacted. In short, therefore, the 
Government asserts that the common law was Applic¬ 
able and determinative of appellee’s citizenship at the 
time of his birth, that under the rule of the common 
law he would not have acquired the citizenship ; of his 


parents in the Kingdom of Hawaii, and that ]ie did 
not have the benefit of any statute similar to our 
8 U. S. C., Sec. 6, and therefore never became a ^itizen 
of the Kingdom. In view of the fact that h^ only 
claims citizenship in the Republic by virtue of Having 
acquired citizenship in the Kingdom by birth, it there¬ 
fore follows that on August 12, 1898, he was not a 
citizen of the Republic and consequently could not have 
brought himself within the operation of the Hawaiian 
Organic Act on the basis of citizenship in the Republic. 
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Appellee attempts to refute the foregoing argument 
by a reference to an alleged opinion of the Minister 
of the Interior (appellee’s brief, p. 3, et seq.). It will 
be noted that the source of this alleged statement of 
the Minister is a mere reference to it in the opinion 
in U. S. v. Wong Foong, 69 F. (2d) 681 (R. 24). 
That statement was a dictum of the Minister of the 
Interior appearing in correspondence between said 
Minister and an individual whose case did not come 
within the statement, which statement is alleged to 
have appeared in the Pacific Commercial Advertiser 
June 25, 1868, carried from there by way of reference 
in the opinion in the case of Lum Yuk Kwai—and car¬ 
ried from that opinion by reference into the opinion in 
the Wong Foong case, and in that opinion, brushed 
aside as inapplicable. Aside from its rank hearsay 
nature, the Ninth Circuit Court in the Wong Foong 
case, 59 F. (2d) 681, at the top of 683, says in regard 
to it, “It is difficult to appraise the value of this opinion 
by the Minister of Interior as evidence of custom or 
usage in the Kingdom of Hawaii at the time it was 
written (1868).” It is submitted that this shred of 
authority, though expatiated upon at great length in 
appellee’s brief, is entitled to no weight by a court 
called upon to lay down a permanent rule in regard to 
citizenship by birth of any person born during the 
entire period of the history of the Kingdom of Hawaii 
after 1859. 

Although in all of his pleadings and throughout the 
hearing of this matter in the trial court, appellee 
claimed to have acquired American citizenship through 
the route of citizenship in the Kingdom and citizen¬ 
ship in the Republic (Complaint—R. 1, 2; Amended 
Complaint—R. 7, 8), he now, in his brief on this ap¬ 
peal (appellee’s brief 16-19), for the first time attempts 



to claim that, even abandoning the claim to citizenship 
in the Republic on August 12, 1898, he nevertheless 
acquired citizenship under the Organic Act bly virtue 
of 8 U. S. C. 7, which was derived from the Act of 
April 14, 1802, providing as follows (appellee’s brief, 
p. 17): 

The children of persons who have b^en duly 
naturalized under any law of the United) States, 
• • # being under the age of 21 vearsj at the 
time of the naturalization of their parentjs, shall, 
if dwelling within the United States, be| consid¬ 
ered as citizens thereof. | 

For what purpose this law is cited it is difficult to 
determine in view of the fact that there is no ^vidence 
of any facts in the record for this law to operate on. 
There is no evidence whatsoever that appellee was 
dwelling in the United States on June 14, 1900, the 
date of the claimed naturalization of his parent^ under 
the Hawaiian Organic Act, and more unquestionably 
there is no evidence in the record that he was dwelling 
within the United States during his minority subse¬ 
quent to the naturalization of his parents on June 14, 
1900. In short, this afterthought on the part j of ap¬ 
pellee is utterly meaningless by reason of the fdct that 
no evidence in the record brings him within the opera¬ 
tion of 8 U. S. C. 7. It is obvious from a reacting of 
this statute that, for the purposes thereof, the child 
who is abroad does not acquire the 4 'dwelling”! of his 
parents ( U . S. ex rel. Patton v. Tod, CCA-2, ^97 F. 
385; and 8 U. S. C., Sec. 8), for, if so construed, the 
statute would confer citizenship on all of the minor 
children of a person naturalized, and the effect of the 
statute would be nullified. Despite two pages of ar¬ 
gument in appellee’s brief (appellee’s brief lq, 19), 
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nowhere therein does he call attention to any part of 
the record to sustain his contentions on this point. It 
is submitted that the reason for this is that there are 
none. 

(2) In discussing the question of appellee’s expa¬ 
triation, assuming he became a citizen of the United 
States under the Hawaiian Organic Act, it is argued 
in his brief (19 et seq) that he was not a naturalized 
citizen but a native-born citizen. He differs not only 
from the numerous text writers who describe the 
process by which citizens of the Republic became citi¬ 
zens of the United States as collective naturalization 
(Gettys, The Law of Citizenship in the United States, 
148; Van Dyne, Naturalization, 318) but also from the 
Supreme Court in U. S. v. Wong Kim Ark, 169 U. S. 
649, 670, where the court points out: 

A person born out of the jurisdiction of the 
United States can only become a citizen by being 
naturalized, either bv treatv, as in the case of the 
annexation of foreign territory; or by authority 
of Congress, exercised either by declaring certain 
classes of persons to be citizens, as in the enact¬ 
ments conferring citizenship upon foreign-born 
children of citizens, or by enabling foreigners indi¬ 
vidually to become citizens by proceedings in the 
judicial tribunals, as in the ordinary provisions of 
the naturalization acts. (Italics supplied.) 

Another test by which to determine whether, if ap¬ 
pellee became a citizen of the United States at all, 
he was a native-born or naturalized citizen, is to inquire 
whether he would be eligible to become President of 
the United States. It is believed the answer is that he 
would not. 

It is submitted, that, if he became a citizen, appellee 
was certainly a “naturalized” one and as liable to 


expatriation as any other naturalized citize}i. 

In an apparent effort to avoid the two-year presump¬ 
tion under 8 U. S. C., Sec. 17, appellee attjempts to 
argue that he did not come from a foreign country to 
the United States. The fact seems to be lost sight of 
that in the year 1899, when he first came to Bfawaii, it 
was part of the United States, having been anjnexed on 
August 12, 1898. The foreign country which I he came 
from in 1899, to Hawaii, was Germany. j 

I 

n. 

By Reason of Having Executed and Filed the Consent 
Under Section 9 (m) to the Retention and Invest¬ 
ment of the 20 Per Cent Herein Sued fop by the 
Alien Property Custodian in Accordance With Sec¬ 
tion 25 of the Trading with the Enemy Act, as 
Amended, Appellee Is Estopped and Foreclosed of 
His Right to Maintain the Present Action. 

Section 9 (m) of the Trading with the Enemy! Act, as 
amended by the Settlement of War Claims Act (appel¬ 
lants’ Original brief, 35), expressly prohibits the re¬ 
turn of even the 80 per cent unless the consent (R. 35, 
36) is executed and filed. Appellee seeks to brpsh this 
very formal agreement aside as if it had nev^r been 
executed. In his brief (pp. 37-39) appellee d<j>es set 
resort to certain vague generalizations to overcome this 
consent. One argument is that the members of |he bar 
representing these claimants were not entirely familiar 
with the law; this despite the fact that at all tim^s sub¬ 
sequent to the amendment of the Trading wph the 
Enemy Act of June 5, 1920, and up to April 16^ 1929, 
when this consent was filed, the Act specifically pro¬ 
vided, in Sec. 9 (b)-l, for the return to him of all his 
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seized property, less administrative expenses. In this 
connection, it may be pointed out that there is not one 
scintilla of evidence in the record of which appellee was 
not possessed on June 5, 1920, in regard to his claimed 
American citizenship. In other words, this is not even 
a case where, on after discovered evidence, one seeks 
to rectify an error fallen into by reason of ignorance 
of such after discovered evidence. 

Appellee further throws out vague intimations of 
legal duress and coercion, and mistake of law or fact 
(appellee’s brief, 38: “His agent took the 80 per cent 
under what was in legal effect duress or coercion, of at 
least a mistake of law or fact as to his citizenship”). 
Again, it is asserted by the appellants that there is not 
one iota of evidence in the record to lay a foundation 
for any such claim, even assuming that the effect of the 
consent would be avoided by such a showing. 

Appellee further argues that Congress intended 
these consents to be applicable only to those persons 
who at all times, either before or after filing the con¬ 
sent, were unquestionably German nationals. It is sub¬ 
mitted that this was not the Congressional intent. The 
Settlement of War Claims Act was intended to be just 
what its name implies, a settlement of the war claims; 
and, as it has been aptly characterized, it was calcu¬ 
lated to be a statute of repose. It was not intended that 
the various claims arising out of the war should drag 
on forever. 

This intent is cogently manifested by the fact of the 
inclusion in the Settlement of War Claims Act of the 
amendment adding Sec. 9 (b)-16 to the Trading with 
the Enemy Act. That section reads as follows (50 U. S. 
C. A. Appendix, pp. 242 and 244): 

9 (b). In respect of all money or other property 
conveyed * * * to the Alien Property Custodian 
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or seized by him * * * if the President shdli deter¬ 
mine that the owner thereof at the time sucn money 
or other property * * * was seized |by him 

was- | 

i 

l 

(16) An individual, partnership, association, or 
other unincorporated body of individuals, or a cor¬ 
poration, and that the written consent provided for 
in subsection (m) has been filed, and that| no suit 
or proceeding against the United States)or any 
agency thereof is pending in respect of ^uch re¬ 
turn, and that such individual has filed a 'written 
waiver renouncing on behalf of himself, the heirs, 
successors, and assigns any claim based upon the 
fact that at the time of such return he was' in fact 
entitled to such return under any other provision 
of this Act; ) 

l 

i 

The report of the Senate Committee (Senate Report 
No. 273, 70th Congress, 1st Session, to accompany H. R. 
7201), to which the Settlement of War Claims ^ct was 
referred, throws interesting light on this Section 
9 (b)-16. On pages 27 and 28 of the report it is stated: 

Paragraph (16) of the House bill contained pro¬ 
visions for the return to any individual, Without 
regard to his citizenship or nationality, if he de¬ 
sired to file the written consent permitting xhe re¬ 
tention of 20 per cent of his property. You): com¬ 
mittee has extended the provisions of this) para¬ 
graph so as to make it applicable to partnerships, 
associations, and corporations, as well as td indi¬ 
viduals. It will not be necessary for any person to 
apply for the return under paragraph (16) unless 
he desires to do so, for he is perfectly free to pro¬ 
ceed under any other provision of the act. If he 
elects to come under the provisions of paragraph 
(16), however, his election is binding and he will 
be entitled to the immediate return of only 80 per 
cent and to the future return of the remaining 20 
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per cent in the same manner as a German national, 
even though he should subsequently be able to 
prove that he was an American citizen or a citizen 
of any other country the citizens of which are en¬ 
titled to the return of all their property. 

Certainly, if Congress manifested no qualms about 
requiring one who hied under 9 (b)-16, without any 
assertion of nationalitv, to be bound bv the consent 
which he had hied, even though he was in fact and was 
later able to prove himself a citizen of the United 
States, it seems rather absurd to assert that Congress 
did not intend that one who hied under 9 (b)-14, giving 
the same consent as required under 9 (b)-16, and who 
had consistently maintained German authori t y, should 
be bound by his consent. i-iT~y 

Such an argument leads to this untenable result. No 
person would ever hie a claim under 9 (b)-16. He 
would come in under 9 (b)-14 and either claim affirma- 
tivelv that he was a German or that ‘‘he is not a citizen 
or subject of any nation, state, or free city’’ (that is, 
that he is stateless). By thus coming in as an acknowl¬ 
edged German or as a stateless person under 9 (b)-14, 
he would, if appellee’s contention is at all sound, be 
privileged to casually brush aside the consent which 
he had hied and later come in as an American citizen, 
and immediately recover the 20 per cent. It is thus 
obvious that the insertion of 9 (b)-16 would under this 
reasoning be both meaningless and utterly superfluous. 

The rules of statutory construction do not lead to such 

•> 

a conclusion. 

Introducing the argument in regard to this consent, 
the appellee on page 36 of his brief indicates consider¬ 
able confusion about the status and rights of an enemy 
under the Trading with the Enemy Act, and about the 
holdings in the cases which he cites in support of his 
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argument. At the top of page 36 of his brief, appellee 
states: 

I 

The Trading with the Enemy Act, in so |far as it 
related to the taking of property, was no|t an au¬ 
thorization to seize property of citizen^ of the 
United States. It was not intended th|at such 
property should be seized. It simply authorized 
the seizure of property belonging to an enemy, or 
ally of enemy, and in order to make the Apt effec¬ 
tive and workable, the Alien Property Custodian 
was given the discretionary power to seize the 
property of persons that he might determine were 
enemies. i 

Appellee apparently believes that because a | person 
might be an American citizen he could not be an| enemy 
within the meaning of the Trading with the Enemy 
Act. Section 2 of the Act dispels all possible doubt 
on this question: 

Sec. 2. Definitions. “Enemy,” as used herein, 
shall be deemed to mean, for the purposes of such 
trading and of this Act—(a) Any individual, * * # , 
of any nationality, resident within the territory 
(including that occupied by the military and naval 
forces) of any nation with which the United States 
is at war, * * *. 

’ ! 

Congress not only had the authority under itjs war 
powers to thus put an American citizen in the “e^emy” 
category, it also had the authority to deal wit|h the 
property of such an enemy in any manner in wllich it 
saw fit, even to the extent of outright confiscation. 
This power is very lucidly described in the cajse of 
Tate et al. v. Escher et al ., decided by this coi^rt on 
June 3, 1929, 33 F. (2d) 556, 558 (reversed oji the 
ground that the claimant was not an “enenjiy”), 
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wherein this court, discussing the power of Congress 
over seizures in time of war, quoting from Miller v. 
United States, 11 Wall. 268, 305, said: 

Now,i what is that right, and why is it allowed? 

It may be remarked that it has no reference what- 
* 

ever to the personal guilt of the owner of con¬ 
fiscated property, and the act of confiscation Is 
not a proceeding against him. The confiscation is 
not because of crime but because of the relation of 
the property to the opposing belligerent, a relation 
in which it has been brought in consequence of its 
ownership. It is immaterial to it whether the 
owner be an alien or a friend, or even a citizen or 
subject of the power that attempts to appropriate 
the property. In either case the property may be 
liable to confiscation under the rules of war. It is 
certainly enough to warrant the exercise of this 
belligerent right that the owner be a resident of 
the enemy’s country, no matter what his national¬ 
ity. (Italics supplied.) 

This court further pointed out in the recent case of 
Deutsche Bank, etc., v. Homer S. Cummings et al., 83 
F. (2d) 554, 556, that: 

In this view, it may be granted that the war 
powers of the United States included the positive 
right of confiscation; it may be granted also that 
this right continued even after the peace was re¬ 
established ; and that the right, arising, as it does, 
out of the war powers of the government, is not 
affected by the provisions of the constitution in 
relation to due process or the taking of property 
without just compensation. 

While it is true in that case that the court was dealing 
with “enemy property’’ belonging to a German 
national, the result would not be different in the deal- 




ing with i ‘enemy property” belonging to one of any 
other nationality. 

And we believe that there is no question whatever on 
the record that appellee was an enemy. Spe appel¬ 
lants’ original brief 40-44. j 

In the case of Vowinckel v. First Federal Trust 
Company, 24 F. (2d) 196, cited in appellants’! brief at 
page 36, there was an express determination by the 
court that the claimant therein was not “resident with¬ 
in” enemy territory, and therefore was not an enemy. 
In the case of Escher v. Woods, 281 U. S. ^79 (ap¬ 
pellee’s brief, 36), the seizure was held to be erroneous 
on the ground that the owner of the property therein 
seized was not in fact an enemy. 

The case of Stadtmuller v. Miller , 11 F. (^d) 732, 
was decided on the ground that the owner of thje seized 
property was not an enemy, the same as the Vcjwinckel 
case, supra. In the case of Becker Steel Company of 
America v. Cummings, 296 U. S. 74 (appellee^s brief, 
37), the court was again dealing with a claimant not 
an enemy. 

On the oral argument, counsel for appellee iniimated 
that the question of the effect of the consent wap being 
pressed then for the first time. Attention of the court 
is called to paragraph 9 of defendants’ original an¬ 
swer (R. 4, 5), and paragraph 9 of the amended an¬ 
swer (B. 10, 11, 12), wherein approximately one thou¬ 
sand words of the amended answer are devoted jto this 
point. Furthermore, the defense was expressly argued 
at the close of the trial in the lower court. j 

It is also to be noted at this point that in the Paula 
Volkmann matter (appellee’s brief, 50-60) tha^; mat¬ 
ter was disposed of prior to the Settlement of War 
Claims Act, and no question of consent was involved, 
as is true in the present controversy. In regard jto the 
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claims of William A. Fleuger and J. C. Isenberg, men¬ 
tioned on pages 39 and 40 of appellee’s brief, it is sub¬ 
mitted that the payment of the 20 per cent to those 
claimants following the execution of the consent was 
unauthorized by law. 

It is further to be kept in mind that the Debt-Funding 
Agreement with Germany in 1930 and the determina¬ 
tion of the time of the German payments was based, to 
a large extent, on a calculation of the amounts in the 
German Special Deposit Account which had been paid 
over by the Alien Property Custodian pursuant to con¬ 
sents identical with the one involved herein. In theory, 
there is no reason, if appellee can succeed in the present 
action, why every last individual who executed such 
consent mav not now come in, claim American citizen- 
ship, and thereby upset the entire structure of the Debt- 
Funding Agreement of 1930. 

Furthermore the 20 per cent herein sued for is in the 
possession and control of the Secretary of the Treasury 
(not the Treasurer of the United States) and the de¬ 
posit with the Secretary was in strict accordance with 
the provisions of the Settlement of War Claims Act, in 
reliance upon the consent herein filed, and not as the 
result of any error on the part of the Alien Prop¬ 
erty Custodian (R. 41; Appendix A, Appellee’s Origi¬ 
nal Brief, 46-53). The only authority which the 
Secretary of the Treasury has for parting with the pos¬ 
session or paying out any of these funds, so lawfully 
deposited with him, is that contained in Sec. 4 (c) of the 
Settlement of War Claims Act (Appellants’ Original 
Brief, 46-49). Neither the Alien Property Custodian 
nor the Treasurer of the United States may compel him 
to violate the express mandate of this statute. 

A last observation is that the 20 per cent herein sued 
for has not been, and is not now, being “confiscated” 
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by the United States; there has been nothing more than 
a postponement of the date of return. j 

Defendants’ counsel desire to call the court’s atten¬ 
tion to the fact that the last paragraph on pa£e 34 of 
its original brief should read as follows: 

i 

l 

Subsection (m) of Section 9 of the Trading with 
the Enemy Act, as amended, directs that nd) claims 
filed under the sections of the Settlement of War 
Claims Act therein mentioned, including Sections 
9 (b) (14) thereof, shall be allowed unless the 
claimant files the aforesaid written consent to the 
retention of 20 per cent of his property ind the 
investment thereof in accordance with Section 25 
of the Trading with the Enemy Act. 1 

CONCLUSION 

i 

l 

It is respectfully submitted that the decree I of the 
Supreme Court of the District of Columbia should be 
reversed. 

Respectfully submitted, I 

James W. Morris, 

Assistant Attornev General, 

l 

Harry LeRoy Jones, 
Richard J. Connor, 
Frederick L. Smith, 
Attorneys, Department of Justic^, 

Attorneys for Appellants . 








